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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 
 

CASE NO.: 5:15-cv-623-Oc-30PRL 
 

 
LYNN KASSEM, 
 
  Plaintiff, 
v. 
 
MATT MARTIN, a/k/a  
WILLIAM MATTHEW MARTIN 
d/b/a MATT MARTIN SALES, individually, and 
DEBI CONNOR a/k/a 
DEBORAH CONNOR  d/b/a DEBI CONNOR SALES, 
Individually, and 
DC SALES & ENTERTAINMENT, LLC, 
a Florida limited liability company, and 
DC SALES & MARKETING, LTD, a 
foreign corporation, 
 
  Defendants. 
 
_________________________________/ 

 
PLAINTIFF’S MOTION TO STRIKE 

OR MORE DEFINITE STATEMENT REGARDING 
AFFIRMATIVE DEFENSES OF DEFENDANTS 

DEBI CONNOR, DC SALES & ENTERTAINMENT, LLC  
AND DC SALES AND MARKETING, LTD 

 
 Pursuant to Rules 12(f) and 12(e), Plaintiff Lynn Kassem requests the Court strike certain 

of the Affirmative Defenses of  Defendants Debi Connor, DC Sales & Entertainment, LLC and 

DC Sales and Marketing, LTD  (the “Connor Defendants”) [DE 38] as well as their attempted 

reservation of rights and also strike their claim for attorney’s fees and require a  more definite 

statement from the Connor Defendants upon any subsequent repleading of those Affirmative 

Defenses.   
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I. Facts Supporting the Relief Requested. 
  

 As it concerns the Connor Defendants, the underlying matter concerns a scheme by the 

Connor Defendants and Defendant Martin to enrich themselves through sales, by inducing 

Kassem, via conspiracy and misrepresentations and fraud, to purchase certain horses as 

investments and for her young child to ride that were unsound, defective and otherwise not fit for 

the purpose for which Martin knew Kassem to be purchasing the horses.  Through a series of 

equine purchase and sale transactions spanning four years, Martin, alone and sometimes together 

with Connor and DC Sales, fraudulently earned sales commissions on horses that were not 

suitable for Kassem’s minor child or as investments.  Further, Martin took unfair advantage of 

his position as Kassem’s in-house equestrian trainer to manipulate Kassem to purchase the 

horses from Connor and others while breaching his fiduciary duties to Kassem.  [DE 1 at ¶ 2].  

Many of the horses came from the Connor Defendants.  [DE 1 at ¶ 7].   

II. Legal Argument. 
 

A. Defendants’ Affirmative Defenses are properly subject to a Rule 12(f) Motion 
to Strike. 
 

 “[W]eeding out legally insufficient defenses at an early stage of a complicated lawsuit 

may be extremely valuable to all concerned in order to avoid the needless expenditures of time 

and money in litigating issues which can be seen to have no bearing on the outcome.” Mark v. 

Labar, No. 08-80646-CIV, 2009 WL 909478, at *1 (S.D. Fla. April 1, 2009)1 (internal 

quotations and citations omitted).  Pursuant to Rule 12(f) of the Federal Rules of Civil 

Procedure, a party may move to strike “any insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter” within the pleadings. Fed.R.Civ.P. 12(f). Answers and 
                                                 
1 While unpublished opinions are not considered binding authority, they may be cited as 
persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir. R. 36-2. 
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Affirmative Defenses are, of course, pleadings within the meaning of Fed.R.Civ.P. 12(a) and (b). 

Affirmative Defenses are subject to the pleading requirements of Rule 8 of the Federal Rules of 

Civil Procedure and will be stricken if they fail to recite more than bare bones conclusory 

allegations. Home Mgmt. Solutions, Inc. v. Prescient, Inc., 2007 WL 2412834, *2 (S.D.Fla. 

2007); Morrison v. Executive Aircraft Refinishing, Inc., 434 F.Supp.2d 1314, 1318 (S.D.Fla. 

2005); Federal Deposit Insurance Corporation v. Bayer et al, Case No. 2:2013cv00752 [DE 510 

therein] (M.D. Fla. 2015). Although Rule 8 does not obligate a defendant to set forth detailed 

factual allegations, a defendant must at least give the plaintiff “fair notice” of the nature of the 

defenses and the grounds upon which they rest.  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

553 (2007).  

 An affirmative defense that does not provide “fair notice” of the nature of the defense 

asserted and the grounds upon which it is based is not sufficient and therefore must be stricken.   

Therefore, although motions to  strike tend to be disfavored by courts, see Williams v. Jader Fuel 

Co., 944 F.2d 1388, 1400 (7th Cir.1991), an affirmative defense may be stricken if the defense is 

“insufficient as a matter of law.” Microsoft Corp. v. Jesse’s Computers & Repair, Inc., 211 

F.R.D. 681, 683 (M.D. Fla. 2002) citing Anchor Hocking Corp. v. Jacksonville Elec. Auth., 419 

F. Supp. 992, 1000 (M.D. Fla. 1976). A defense is insufficient as a matter of law if either: (1) on 

the face of the pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law. Id. 

 The U.S. Eleventh Circuit in In re Rawson Food Service, Inc., 846 F.2d 1343, 1349 (11th 

Cir.1988) held that “[a] defense which points out a defect in the plaintiff’s prima facie case is not 

an affirmative defense.” Further, and in conjunction with the Eleventh Circuit decision in 

Rawson, when a defendant's assertion is actually (I) a denial rather than an affirmative defense, 

which was (ii) already denied in the answer to the complaint, the court will strike the alleged 
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affirmative defense for being redundant. Wiemer v. Felberbaum & Associates P.A. v. ADP 

Totalsource III, Inc., 2008 WL 299016 (S.D.Fla. 2008).  

 
B. All of Defendants’ Affirmative Defenses should be stricken because they are 

nothing more than boilerplate, general statements and therefore do not 
provide sufficient facts or notice to Plaintiff of the bases upon which they 
rely. 
 

 For convenience of the Court, those Affirmative Defenses of the Connor Defendants [DE 

38 *12-16] are set forth herein below: 

FIRST AFFIRMATIVE DEFENSE 
For their First Affirmative Defense, Defendants state that the 
Complaint, and each purported cause of action therein directed to 
Defendants, fails to state a claim, fails to state facts sufficient to 
constitute a cause of action against Defendants and further fails to state 
facts sufficient to entitle Plaintiff to the relief sought; and, Plaintiff is 
not entitled to the relief sought, or to any other relief whatsoever, from 
Defendants.  
 
SECOND AFFIRMATIVE DEFENSE 
For their Second Affirmative Defense, Defendants state that Plaintiff’s 
Complaint is barred, in whole or in part, by applicable statutes of 
limitations.  
 
THIRD AFFIRMATIVE DEFENSE 
For their Third Affirmative Defense, Defendants state that Plaintiff has 
failed to join indispensable and/or necessary parties.  
 
FOURTH AFFIRMATIVE DEFENSE 
For their Fourth Affirmative Defense, Defendants state that any 
damages or injuries allegedly sustained by Plaintiff are the direct and 
proximate result of the acts and/or omissions of others over whom 
Defendant had no control and for whose acts and/or omissions, 
Defendant is not responsible.  
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FIFTH AFFIRMATIVE DEFENSE  
For their Fifth Affirmative Defense, Defendants state that mere 
opinions or misrepresentations of law are not actionable. 
 
SIXTH AFFIRMATIVE DEFENSE 
For their Sixth Affirmative Defense, Defendants state that Plaintiff’s 
damages, if any, should be limited or reduced by the total of all 
amounts that have been paid for the benefit of Plaintiff or that are 
otherwise available to Plaintiff from all collateral sources pursuant to 
Fla. Stat. §768.76 or any other applicable principle of law with respect 
to collateral sources. 
 
SEVENTH AFFIRMATIVE DEFENSE 
For their Seventh Affirmative Defense, Plaintiff’s recovery, if any, 
should be diminished by set-off, or extinguished by release, to the 
extent of any settlements/benefits received by Plaintiff or to the extent 
of any release executed by Plaintiff. 
 
EIGHTH AFFIRMATIVE DEFENSE 
For their Eighth Affirmative Defense, Defendants state that Plaintiff 
has failed to state a valid cause of action entitling her to attorneys’ fees.  
 
NINTH AFFIRMATIVE DEFENSE  
For their Ninth Affirmative Defense, Defendants state that Plaintiff’s 
claims are barred in that Plaintiff did not actually, justifiably, 
reasonably or directly rely on any acts by the Defendants.  
 
TENTH AFFIRMATIVE DEFENSE 
For their Tenth Affirmative Defense, Defendants state that Plaintiff’s 
claims are barred in that Plaintiff did not suffer any actual or direct 
injury due to Defendants’ acts. 
 
ELEVENTH AFFIRMATIVE DEFENSE 
For their Eleventh Affirmative Defense, Defendants state that 
Plaintiff’s claims are barred by the Economic Loss Doctrine. 

  

Case 5:15-cv-00623-JSM-PRL   Document 40   Filed 06/30/16   Page 5 of 14 PageID 557

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



6 
 

TWELFTH AFFIRMATIVE DEFENSE 
For their Twelfth Affirmative Defense, Defendants state that Plaintiff is 
not entitled to a trial by jury as to any and all issues regarding the horse 
City of Angels and/or its Bill of Sale and Agreement associated 
therewith as set forth in Exhibit 1 to Plaintiff’s Complaint. [see p. 2 of 
Exhibit 1]. 
 
THIRTEENTH AFFIRMATIVE DEFENSE 
For their Thirteenth Affirmative Defense, Defendants state that Plaintiff 
assumed all risks and waived all remedies related to the City of Angels 
as set forth in Exhibit 1 to 15 Plaintiff’s Complaint [see p.4 of Exhibit 
1, et al]; and as related to the horse Beau Chin as set forth in Exhibit 2.  
 
FOURTEENTH AFFIRMATIVE DEFENSE 
For their Fourteenth Affirmative Defense, Defendants state that 
Plaintiff failed to perform all conditions precedent prior to commencing 
the instant litigation. 
 
FIFTEENTH AFFIRMATIVE DEFENSE 
For their Fifteenth Affirmative Defense, Defendants state that Plaintiff  
failed to mitigate her damages. 
 
SIXTEENTH AFFIRMATIVE DEFENSE 
For their Sixteenth Affirmative Defense, Defendants state that false 
statements regarding promised future action are not actionable unless 
the promisor had no intentions of performance at the time of the 
representation. 
 
SEVENTEENTH AFFIRMATIVE DEFENSE 
For their Seventeenth Affirmative Defense, Defendants state that 
reliance on misrepresentations are unreasonable where the statements 
are contained in or contradicted by a later written agreement.  
 
EIGHTEENTH AFFIRMATIVE DEFENSE 
For their Eighteenth Affirmative Defense, Defendants state that 
Plaintiff had actual or imputed knowledge of the facts supporting the 
fraud claim.  
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NINETEENTH AFFIRMATIVE DEFENSE 
For their Nineteenth Affirmative Defense, Defendants state that 
fraudulent misrepresentations do not result from a seller’s puffery in 
stating opinions or commendations about a product’s value. 
 
TWENTIETH AFFIRMATIVE DEFENSE 
For their Twentieth Affirmative Defense, Defendants state that the 
statutory breaches alleged are not the proximate cause of the alleged 
damages.  
 
Defendants reserve the right to amend their Answer to state any other 
Affirmative or other defenses for which they may be entitled.  
 
Defendants hereby provide notice of their intent to seek recovery of 
attorney’s fees and costs pursuant to Florida Statutes §§501.2105 and 
772.104, and pursuant to any other provision for which they are 
entitled.  

 

 For the reasons set forth below, namely that the Affirmative Defenses are nothing more 

than formulaic, boilerplate recitation of law, containing only conclusory allegations and mere 

denials, those Affirmative Defenses fail as a matter of law and should be stricken.  

 Specifically, Affirmative Defenses 1 through 11, 13 through 20 all are boilerplate.  

Affirmative Defense  12 is inconsistent with Defendants’ Demand for Jury Trial and therefore 

should be stricken as well.  

 A defense that simply points out defects, or flaws, in the complaint is not an affirmative 

defense. Flav-O-Rich, Inc. v. Rawson Food Serv., Inc. (In re Rawson Food Serv., Inc.), 846 F.2d 

1343, 1349 (11th Cir. 1988). The Affirmative Defenses  are not supported by any facts 

whatsoever and further fail  to provide “fair notice” to the Plaintiff of the actual nature of this 

alleged defense and the grounds upon which it rests. Thus, Affirmative Defenses 1 through 11, 
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13 through 20 are insufficient as Affirmative Defenses and should be stricken. See Fed.R.Civ.P. 

8; see also Twombly, 550 U.S. at 553.  

 Additionally, Affirmative Defenses 8, 9, 10, 14, 15, 17, 18 , 19 and 20 do nothing more 

than broadly deny allegations of the Complaint and  should be stricken as an affirmative defense. 

See Wiemer; 2008 WL 299016. Alternatively, those Affirmative Defenses should be relegated to 

and treated as a specific denials, rather than an affirmative defense. See Home Mgmt. Solutions, 

2007 U.S. Dist. LEXIS 61608, at *3, and Premium Leisure, LLC, 2008 WL 3927265, at *8. 

 Further, Affirmative Defenses 1 through 11, 13 through 20 should be stricken they fail to 

recite more than bare bones conclusory allegations without setting forth the facts or law upon 

which they rely. Home Mgmt. Solutions, Inc. 2007 WL 2412834, *2; Morrison 434 F.Supp.2d at 

1318; Flav-O-Rich, 846 F.2d at 1349.  Those Affirmative Defenses are nothing more than bare 

bones statements and should be stricken because they do not give Plaintiff appropriate notice of 

the factual grounds upon which they rest.   Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 553 

(2007); Home Mgmt. Solutions, Inc. Supra, v. Prescient, Inc., 2007 WL 2412834, *2 (S.D.Fla. 

2007); Morrison v. Executive Aircraft Refinishing, Inc., 434 F.Supp.2d 1314, 1318 (S.D.Fla. 

2005).  

 Striking Affirmative Defense 11 is particularly appropriate because it invokes the 

economic loss doctrine, which was expressly retracted by the Florida Supreme Court and is now 

limited only to products liability cases.  Tiara Condominium Association Inc. v. Marsh & 

McLennan Companies, 110 So. 3d 399 (Fla. 2013). In Tiara, the U.S. Court of Appeals for the 

Eleventh Circuit sought guidance from the Florida Supreme Court as to whether an insurance 

broker provided a “professional service,” to determine whether it qualified for the professional 

service exception to the rule. The Florida Supreme Court did not answer that question but, 
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instead, took the opportunity to eliminate the economic loss rule outside of the products liability 

context. The majority explicitly stated that the Court was receding from its prior decisions “to the 

extent that they have applied the economic loss rule to cases other than products liability.” 

Justice Pariente concurred separately to express her view that the majority’s decision was “not a 

departure from precedent,” but rather, merely clarified that the economic loss rule was always 

intended to apply only to products liability cases.  In the post-Tiara era, it is clear that a 

contracting party can no longer defend a tort claim simply by tossing out the “economic loss 

rule” mantra.  

 With respect to Affirmative Defense 13, alleging assumption of risk, that Affirmative 

Defense should be stricken because the availability vel non of the defense of the doctrine of 

express assumption of risk does not preclude Plaintiff’s claims. The Fourth District Court of 

Appeals has explained that:  "[t]he defense of assumption of the risk is no less `a primitive 

device of achieving justice between parties who are both at fault' than was contributory 

negligence. It should meet the same fate as contributory negligence and not constitute a complete 

bar to recovery where comparative negligence is the measuring standard for recovery."   Rea v. 

Leadership Housing, Inc., Fla.App., 312 So.2d 818, 822 (4th DCA 1975). [emphasis added]  “If 

the legal cause of the injury to the plaintiff is a combination of the defendant's negligence and the 

plaintiff's conduct (whether denominated as contributory negligence or assumption of the risk) a 

plaintiff's right of recovery is not defeated. The amount of recovery would be in proportion to the 

degree of the negligence of both parties.” Id, citing  Hoffman v. Jones, 280 So.2d 431 (Fla. 

1973). [emphasis added].  Therefore, Affirmative Defense 13 should be stricken. 
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 Affirmative Defenses 4 and 20, which essentially claim intervening cause or lack of 

proximate causation bar Plaintiff, should also be stricken because they do not set forth the facts 

upon which it is grounded. Twombly, supra. 

 
C. The “reservation of rights” is a nullity that must be stricken. 

 
 As well, Affirmative Defense 20, which is an attempted reservation of the right to assert 

additional defenses in the future should be stricken in its entirety because this Court has 

previously and consistently held: 

This statement is a nullity and surplusage as Defendants will still have to 
move for leave to amend to raise new defenses. Such a motion will be 
considered on its own merits, without regard to Defendants' reservation of 
rights. They get no added benefit or consideration by having reserved a right 
to amend at a later date. 
 

Merrill Lynch Business Financial Serv., Inc. v. Performance Machines Sys. U.S.A., Inc., Case 

No. 04-60861-CIV, 2005 WL 975773, at *12 (S.D. Fla. Mar. 4, 2005).   Defendants’ proposed 

reservation is an improper attempt to reserve the right to present additional defenses in the future. 

The Federal Rules of Civil Procedure require that leave to amend be sought from the Court. 

Accordingly, the purported reservation in Affirmative Defense 20 is a nullity and should be 

stricken. 

D. The demand for attorneys fees and costs must be stricken. 
 

 The Answer and Affirmative Defenses of the Connor Defendants concludes with an 

improper demand for attorneys’ fees and costs.  A prevailing defendant is not entitled to 

attorneys’ fees unless the litigation was brought in bad faith.  Turlington v. Atlanta Gas Light 

Co.,135 F.3d 1428, 1437 (11th Cir. 1998), cert. denied, 525 U.S. 962 (1998).  See also,  Biler v. 

Café Luna of Naples, Inc., et al, Case No: 2:14-cv-659-FtM-29DNF (2015)  (“A request for 
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attorneys’ fees does not respond to the allegations of the Complaint and does not raise any facts 

to vitiate Plaintiff's claims.  Therefore, it is not a viable defense and will be stricken.”) 

 
E. The purported Affirmative Defenses should not be designated as specific 

denials, because it is not clear which allegations of the Complaint are 
brought into issue by the Connor Defendants 
 

 To the extent the Court chooses not to strike an Affirmative Defense for legal sufficiency, 

the Court may redesignate it as a specific denial.  An affirmative defense admits the facts of the 

complaint and asserts additional facts in justification or avoidance of a claim. See Morrison v. 

Executive Aircraft Refinishing, Inc., 434 F. Supp. 2d 1314, 1319 (S.D. Fla. 2005) (citation 

omitted).“A defense which points out a defect in the Plaintiff's prima facie case is not an 

affirmative defense.”  The Court may redesignate such purported Affirmative Defenses as 

specific denials.   Pujals ex rel. El Rey De Los Habanos, Inc. v. Garcia, 777 F. Supp. 2d 1322, 

1328 (S.D. Fla. 2011). 

 However, when considering the whether to treat an affirmative defense as a specific 

denial, the Court should first look to whether it is clear which allegations of the Complaint have 

been brought into issue by the Affirmative Defense: 

 
In attempting to controvert an allegation in the complaint, a defendant occasionally 
may  label his negative averment as an affirmative defense rather than a specific denial. 
But as long as the pleading clearly indicates the allegations in the complaint that are 

intended  to be placed in issue, the improper designation should not prejudice the 
pleader.  If plaintiff has been given “plain notice” of the matters to be litigated, which 
is all the federal pleading rules require, he should be put to his proof irrespective of 
any error by defendant regarding terminology. [emphasis added] 
  

Etienne v. Walmart, Case No. 3:00 CV 1475 (SRU) (Order Granting In Part Motion to Strike) 

[DE 8 therein] (D.Ct. 2000), citing  5 Charles Alan Wright & Arthur R. Miller, Federal Practice 

and Procedure: Civil § 1269 (2d ed.1990).   
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 Here, Plaintiff respectfully argues that the Connor Defendants’ purported Affirmative 

Defenses do not give Plaintiff adequate notice of which allegations of the Complaint they 

dispute. Therefore, merely redesignating the Connor Defendants’ defense averments as specific 

denials does not solve the problem of ambiguity, lack of specificity and lack of notice to 

Plaintiff.  For these reasons, instead of redesignating, the better practice would be to strike those 

affirmative defenses with direction to the Connor Defendants to replead with more specificity. 

 
F. Additionally, Defendants must provide more definite statements within their 

Affirmative Defenses pursuant to Rule 12(e). 
 

 Another, pervasive defect in all of the Connor Defendants’ Affirmative Defenses 2, 3, 4, 

5, 9, and 10 fail to specifically designate which claims of Plaintiff are barred by the purported 

Affirmative Defense.  Plaintiff’s Complaint contains five (5) separate and distinct causes of 

action against the Connor Defendants.  However, the Connor Defendants do not state how each 

of thier claimed Affirmative Defenses bars which claim, choosing instead to use the shotgun 

approach and include “Plaintiff’s claims.”   This is impermissibly vague and ambiguous and does 

not provide Plaintiff the requisite and proper notice as to which purported Affirmative Defenses 

the  Defendants intend to advance as to which of Plaintiff’s claims.  

 Rule 12(e) permits a party to move for a “more definite statement of a pleading to which 

a responsive pleading is allowed but which is so vague or ambiguous that the party cannot 

reasonably prepare a response.” Fed.R.Civ.P. 12(e). If a pleading “fails to specify the allegations 

in a manner that provides sufficient notice” or does not contain enough information to allow a 

responsive pleading to be framed, the proper motion to be filed is a motion for a more definite 

statement. Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514, 122 S.Ct. 992, 152 L.Ed.2d 1 

(2002); Sisk v. Texas Parks and Wildlife Dep’t, 644 F.2d 1056, 1059 (5th Cir.1981).  Given the 
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numerosity and complexity of Plaintiff’s claims, Defendants should, at the very least, be required 

to plead their Affirmative Defenses with enough specificity so that Plaintiff receives adequate 

notice as to which Affirmative Defenses apply to which of Plaintiff’s claims, and upon which 

facts Defendants base those Affirmative Defenses.  As they stand at present, the aforesaid 

Affirmative Defenses should be stricken. 

III. Certificate of Consultation and Conference. 

 Plaintiff’s counsel consulted in good faith with Defendant’s counsel telephonically on 

three separate occasions in an attempt to narrow or resolve the matters raised herein.  

Unfortunately, the parties could not come to an agreement as to any of the matters.  

IV. Conclusion. 
 
 For the preceding reasons, Plaintiff therefore seeks an Order of the Court striking the 

Affirmative Defenses of the Connor Defendants. 

 
      Respectfully submitted, 
 
      Avery S. Chapman 
      Avery S. Chapman, Esq. 
      FL Bar No. 517321 
      CHAPMAN LAW GROUP, PLC 
      12008 South Shore Blvd., Ste 107 
      Wellington, FL 33414 
      (Tel.) 561.753.5996 
      (Fax) 561.753.9966 
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Certificate of Service 
 
 I HEREBY CERTIFY that on the date appearing on the first page of this document, I 
electronically filed the foregoing with the document with the Clerk of the Court using the 
CM/ECF filing system, which will then serve  all counsel of record or pro se parties on the 
attached Service List in the manner specified, either via transmission of Notices of Electronic 
Filing generated by the CM/ECF system or in some other authorized manner for those counsel or 
parties who are not authorized to receive electronically Notices of Electronic Filing. 
 

Avery S. Chapman 
      Avery S. Chapman, Esq. 
 

 
Michael Siboni, Esq. 
Siboni, Hamer & Buchanan 
1900 SE 18th Avenue, Suite 300 
Ocala, FL 34471 
msiboni@sbtrial.com 
 
Renee E. Thompson, Esq. 
Mateer Harbert 
7 East Silver Springs Boulevard, Ste 500 
Ocala, FL 34470 
rthompson@mateerharbert.com 
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