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STATE’S RESPONSE TO PETITION FOR A WRIT 
OF SUPERVISORY CONTROL

In compliance with this Court’s order of May 20, 2016, and Rule 14(3) of 

the Montana Rules of Appellate Procedure, the State of Montana, responds to the 

Petition for a Writ of Supervisory Control filed by the Petitioner, Dayle Harris 

Kountz (Kountz).  

June 9 2016

Case Number: OP 16-0291
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STATEMENT OF THE CASE AND FACTS

On May 20, 2015, the State filed an Information charging Kountz in Count I 

with aggravated animal cruelty, a felony.  In the alternative, the State charged 

Kountz in Count II with cruelty to animals, second or subsequent offense, a felony.  

In addition, the State charged him in Count III with cruelty to animals, second or 

subsequent offense.  (Resp’s Exs. 1-2.)  Counts I and II concern allegations 

regarding the care of a horse known as Tommy, also referred to as Young Doc Bar.  

Count III concerns allegations regarding the care of a calf.  Kountz pleaded not 

guilty to the charges on June 15, 2015.  (Id.)  

Kaylee Kountz (Kaylee) is Petitioner Kountz’s daughter.  (Pet’s Ex. 2 at 28.)  

Kaylee is identified in the State’s discovery, but is not listed as a witness for the 

State.  (Pet’s Ex. 2 at 32.)  Kaylee has never been interviewed by the Gallatin 

County Sheriff’s Office.  (Pet’s Ex. 2 at 63.)

Kountz is represented in this criminal proceeding by Al Avignone 

(Avignone).  On October 18, 2015, Avignone informed Deputy County Attorney 

Erin Murphy (Murphy) that the defense might call “[a]ll persons identified in the 

discovery” as witnesses at trial and might call Kaylee as an expert witness.  

(Pet’s Ex. 3.)  On November 3, 2015, Avignone sent Murphy another discovery 

notice providing additional information about Kaylee and the other expert 

witnesses.  (Pet’s Ex. 4.)  The defense explained that Kaylee had knowledge, 

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



STATE’S RESPONSE TO PETITION FOR A WRIT OF
SUPERVISORY CONTROL

PAGE 3

experience, and training as a rancher, and the defense listed her as a possible expert 

witness to be prudent so there would not be an issue at trial if she testified in the 

nature of an expert opinion.  (Pet.’s Ex. 4 at 5.)  The defense provided biographical 

information about Kaylee, explaining that she was a recent high school graduate 

and a college student who had been farming and ranching with her father.  (Id. at 

6.)  The defense also indicated that “in the event [Kaylee] testifies at trial, [Kaylee]

may testify as a lay witness concerning ranching and livestock practices, livestock 

husbandry, and the injuries and illnesses that can occur to horses and calves, 

including Tommy and the calf, and medical treatment provided because the 

testimony is rationally based on the perception of [Kaylee] as a rancher and will be 

helpful to a clear understanding of [Kaylee’s] testimony of the determination of a 

fact in issue.”  (Id. at 5.)

Avignone informed the State that he represented Kaylee for purposes of the 

interview, so the State could schedule the interview through him.  (Pet’s Ex. 2 at 

62.)  The State scheduled the interview, and then informed the defense, “I believe 

we need to record the interview on audio and video so I would ask to do it at the 

Law and Justice Center.”  (Pet’s Ex. 5.)  Avignone consulted with Kaylee and then

informed the State that she wanted to be interviewed in Avignone’s office, and she 

would only allow the audio of interview to be recorded.  (Pet’s Ex. 6.)  Avignone 
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also questioned why Murphy wanted a video recording of Kaylee’s interview when 

the other witnesses were not recorded on video.  (Id.)  

In response, Murphy stated:

Kaylee Kountz is not similar to any other witnesses in this case.  
Based on your statements to me and statements in your motion, I 
believe it is possible that Kaylee Kountz may be either accountable or 
fully criminally liable for the abuse suffered by the horse.  I am acting 
out of an abundance of caution because I don’t really know what all 
she has to say.  Montana Code Annotated section 46-4-408, requires 
all custodial interrogations to be electronically recorded, and it is 
standard practice for those interviews to be conducted at the Law and 
Justice Center and video and audio recorded when possible.  While 
Ms. Kountz will not be in custody and I do not believe this interview 
could be classified as a custodial interrogation, the standard practice 
with these types of interview[s] is to record them both audio and video 
at the law and justice center.  I don’t have a problem doing just an 
audio interview, providing that you and Ms. Kountz understand that it 
is at her request that the interview not be video recorded.  

(Pet’s Ex. 7.)  

After Murphy sent that email, Kaylee retained Brian Gallik (Gallik) as her 

counsel.  (Pet’s Ex. 2 at 50.)  Gallik informed Avignone that Kaylee would be 

asserting the privilege against self-incrimination and would not testify or be 

interviewed for Kountz’s case.  (Id.)  

On December 28, 2015, Kountz filed a motion to dismiss for prosecutorial 

misconduct.  (Pet’s Ex. 8.)  Kountz argued that the State threatened Kaylee, and as 

a result of that threat, Kountz had lost a critical defense witness.  (Id.)  Kountz 

alleged that Kaylee was a critical witness because she could testify about the care 
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that Kountz provided to the horse, Tommy, and the calf.  (Id. at 3-4.)  Kountz 

argued that the State’s threat violated his right to call witnesses, right to due 

process, and right to present a defense.  (Pet’s Ex. 8 at 6-11.)  

In the State’s response, the State explained that it did not know what Kaylee 

would testify to if she were interviewed.  (Pet’s Ex. 9.)  But based on defense 

counsel’s representations concerning Kaylee’s active involvement with the horse 

and calf, the State believed it was possible that she would be criminally liable for 

the lack of care the animals received.  (Id. at 4-5.)  

The court held a hearing on March 2, 2016.  (Pet’s Ex. 2.)  Avignone 

testified about his correspondence with Murphy.  He stated that he viewed 

Murphy’s request to video record the interview as an attempt to intimidate the 

witness.  (Id. at 46.)  He viewed the email as a threat to prosecute her.  (Id. at 49.)  

Avignone testified that since Kaylee decided not to testify, another witness, 

Mandy Drysdale, had indicated that she would also assert her privilege against 

self-incrimination.  (Id. at 51-52.)  Avignone claimed that Kountz himself was put 

in a position where he was worried about testifying because he was worried that he 

would implicate Kaylee by testifying about the care of the horse, which she was 

involved with.  (Id. at 52.)

Gallik testified that he determined Kaylee had to assert her Fifth 

Amendment right not to testify because Murphy’s email indicated that Kaylee
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might be prosecuted based on what she said.  (Id. at 92.)  Gallik also testified that 

he represented Mandy Drysdale, and she would not be testifying for Kountz 

because she was in a similar position to Kaylee.  (Id. at 96.)

The district court issued Findings of Fact, Conclusions of Law and Order 

Re:  Defendant’s Motion to Dismiss for Prosecutorial Misconduct in which the 

court denied Kountz’s motion to dismiss.  (Pet’s Ex. 1.)  The court summarized 

federal cases and concluded that a truthful warning to a witness about the potential 

of criminal liability that is not designed to distort the judicial fact-finding process 

does not violate a defendant’s right to due process.  (Id. at 7-11.)  The court 

concluded that Murphy’s email was “not an outright threat of prosecution, nor can 

it be construed as overreaching or improper intimidation.”  (Id. at 11.)  The court 

explained that Murphy’s email was “[a]t most . . . a truthful warning.”  (Id. at 12.) 

The court concluded that “Murphy did not act in bad faith nor with the intention to 

distort the fact-finding process in procuring the unavailability of Kaylee as a 

defense witness.”  (Id. at 13.)  

Kountz filed a Petition for Writ of Supervisory Control in this Court 

(Petition) challenging the district court’s denial of his motion to dismiss.
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ARGUMENT

This Court may, on a case-by-case basis, supervise a district court by way of 

a writ of supervisory control.  Mont. Const. Art. VII, § 2(2); Mont. R. App. P. 

14(3).  Supervisory control represents an extraordinary remedy that would only be 

justified in this case if:  (1) urgency or emergency factors make the normal appeal 

process inadequate; (2) the case involves purely legal questions; and (3) “[t]he 

other court is proceeding under a mistake of law and is causing a gross injustice”

or “[c]onstitutional issues of state-wide importance are involved.”  Mont. R. 

App. P. 14(3)(a), (b); accord State v. Watters, 2009 MT 163, ¶ 13, 350 Mont. 465, 

208 P.3d 408.  This Court grants supervisory control “only in extraordinary 

circumstances.”  Safeco Ins. Co. v. Montana Eighth Judicial Dist. Court,

2000 MT 153, ¶ 14, 300 Mont. 123, 2 P.3d 834.

Even if constitutional issues of state-wide importance are involved, 

supervisory control is inappropriate in this case because Kountz has an appropriate 

remedy on appeal, the case does not involve purely legal questions, and Kountz has 

not demonstrated that the district court is proceeding under a mistake of law and is 

causing a gross injustice.
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I. SUPERVISORY CONTROL IS INAPPROPRIATE BECAUSE 
KOUNTZ HAS AN ADEQUATE REMEDY ON APPEAL.

Kountz’s petition should be denied because he has an adequate remedy on 

appeal.  This Court regularly reviews district court rulings denying motions to 

dismiss on appeal.  E.g., State v. Hislop, 2016 MT 130, __ Mont. __, __ P.3d __; 

State v. Davis, 2016 MT 102, 383 Mont. 281, __ P.3d __.  Further, this Court has 

declined to exercise supervisory control to review the denial of a motion to dismiss 

because criminal defendants have an adequate remedy on appeal.  E.g., Oakland v. 

Mont. Thirteenth Judicial Dist. Court, 2015 Mont. LEXIS 534 (Mont. Sup. Ct. July 

28, 2015); MacPheat v. Jenks, 2015 Mont. LEXIS 613 (Mont. Sup. Ct. Dec. 8, 

2015); Hislop v. State, 2014 Mont. LEXIS 568 (Mont. Sup. Ct. July 15, 2014).  

This Court should decline to exercise supervisory control to review the denial of 

Kountz’s motion to dismiss because his claim can be raised and appropriately 

decided on appeal.

This case is not extraordinary.  The district court made a routine pretrial 

ruling denying Kountz’s motion to dismiss, and that ruling can be challenged on 

appeal.  If this Court determines that such routine rulings can be reviewed through 

supervisory control, rather than the normal appeal process, significant delays will 

occur while pretrial rulings are reviewed by this Court.  
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II. SUPERVISORY CONTROL IS NOT APPROPRIATE BECAUSE 
THE ISSUE IS NOT A PURELY LEGAL QUESTION.

This Court does not grant a petition for writ of supervisory control unless the 

case involves purely legal issues.  Mont. R. App. P. 14(3); Riggin v. Dist. Court of 

the Eighth Judicial Dist. of Mont., 2016 Mont. LEXIS 344 (Mont. Sup. Ct. Jan. 26, 

2016.)  The resolution of this issue is fact-dependent and should not be reviewed in 

a supervisory control proceeding.  Indeed, the Ninth Circuit has recognized that the 

inquiry into whether a prosecutor has improperly intimidated a defense witness 

and violated the defendant’s constitutional rights “is extremely fact specific.”  

United States v. Vavages, 151 F.3d 1185, 1190 (9th Cir. 1998).  

Significantly, Kountz’s argument relies on speculation about an action 

Kaylee will take in the future--the refusal to testify.  At this point, Kaylee has 

indicated through her counsel that she will not be interviewed by the State or 

testify at trial.  (Pet’s Ex. 2 at 50.)  But to demonstrate that Kaylee will not testify 

for Kountz at trial, it will be necessary for Kountz to subpoena Kaylee for trial, ask 

her questions, and receive a response from her invoking her Fifth Amendment right 

against self-incrimination.  It is possible that she will change her mind and decide 

to testify when she is subpoenaed.  It is also possible that she will answer some 

questions that do not incriminate her, but will invoke her right not to testify to 

other questions.  Until Kaylee is subpoenaed to testify at trial, is asked questions, 

and invokes her Fifth Amendment right against self-incrimination, Kountz cannot 
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establish that his constitutional rights were violated.  Because his claim depends on 

facts that have not yet occurred, it is not appropriate for a writ of supervisory 

control.

In addition, this case would be more appropriately decided on appeal 

after the facts have been developed through trial testimony.  Even if this Court 

determines, contrary to the district court’s order, that Murphy inappropriately 

intimidated Kountz’s witness, a harmless error analysis can apply to Kountz’s 

claim that his constitutional rights were violated by the statements the State 

made to his witness.  See United States v. Bianchi, 594 F. Supp. 2d 532, 

540 (E.D. Pa. 2009) (explaining that courts have applied the harmless error 

analysis to claims that a defense witness was intimidated).  That analysis cannot 

be conducted before receiving trial testimony.

Kountz has stated that he seeks to call Kaylee as an expert witness and as a 

lay witness.  Kaylee’s expert testimony about general ranching practices could be 

provided by other ranchers who were not involved in the care of Tommy and the 

calf.  Kaylee’s lay testimony might be provided by other individuals who were 

involved in the animals’ care.  Kountz argues that other witnesses will not testify 

because of the State’s email to Avignone, but he has not demonstrated that.  

Further, because we do not have trial testimony, we do not know Kountz’s theory 

of his defense.  If the State and Kountz agree about the amount and type of care 

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



STATE’S RESPONSE TO PETITION FOR A WRIT OF
SUPERVISORY CONTROL

PAGE 11

that was given to the animals, but only disagree about whether that care constitutes 

an offense, Kaylee’s testimony about the amount and type of care the animals 

received will not be important to Kountz’s case.  

Further, Kountz might request that the court grant Kaylee immunity.  

Mont. Code Ann. § 46-15-331(1).  If Kountz makes an adequate showing, the court

could grant that request.  See State v. Haskins, 255 Mont. 202, 841 P.2d 542 (1992) 

(court did not err in denying request for immunity for 16 witnesses where no offer 

of proof was made about what those witnesses would testify about); State v. Young, 

249 Mont. 257, 815 P.2d 590 (1991) (reversible error to deny defendant’s request 

that witness be given immunity where witness provided testimony but then 

invoked right against self-incrimination on cross-examination).  

In sum, Kountz’s claim is premature and depends on facts that have not yet 

been developed.  Kountz’s petition for a writ of supervisory control should be 

denied because, among other reasons, he has not demonstrated that the claim is a 

purely legal question.  
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III. SUPERVISORY CONTROL IS NOT APPROPRIATE BECAUSE 
THE DISTRICT COURT IS NOT PROCEEDING UNDER A 
MISTAKE OF LAW CAUSING A GROSS INJUSTICE.

In addition, this Court should deny Kountz’s Petition because the district 

court was not proceeding under a mistake of law causing a gross injustice when the 

court denied Kountz’s motion to dismiss.  

A criminal defendant’s Fourteenth Amendment right to due process and

Sixth Amendment right to call witnesses can be violated if a prosecutor takes steps 

to intimidate a defense witness, causing that witness to invoke his or her Fifth 

Amendment right against self-incrimination.  The United States Supreme Court 

addressed the intimidation of a defense witness in Webb v. Texas, 409 U.S. 95 

(1972).  In Webb, the only defense witness refused to testify after the trial court 

“gratuitously singled out [the] witness for a lengthy admonition on the dangers of 

perjury.” Id. at 97.  The judge also

implied that he expected [the witness] to lie, and went on to assure 
him that if he lied, he would be prosecuted and probably convicted for 
perjury, that the sentence for that conviction would be added on to his 
present sentence, and that the result would be to impair his chances 
for parole.

Id. at 97.  The Supreme Court determined that the judge’s threats “could well have 

exerted such duress on the witness’[s] mind as to preclude him from making a free 

and voluntary choice whether or not to testify.”  Id. at 98.  The Court held that

the trial court’s threatening remarks “effectively drove that witness off the stand, 
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and thus deprived the petitioner of due process of law under the Fourteenth 

Amendment.”  Id. at 98.  

A defendant’s right to compel witnesses is also violated when a prosecutor 

engages in similarly egregious conduct that prevents a witness from testifying.  In 

United States v. Morrison, 535 F.2d 223, 225-28 (3d Cir. 1976), the Third Circuit 

held that a defendant’s right to due process was violated when the defendant’s 

girlfriend, who had planned to take responsibility for the offense, declined to 

testify after repeated contacts from the prosecutor.  The prosecutor sent three 

messages to the girlfriend through defense counsel and then subpoenaed her to his

office.  Id. at 225.  There, surrounded by three officers, he warned her that she 

could be prosecuted based on her involvement for the offense and, if she testified 

falsely, for perjury.  Id. at 226.  

Similarly, in Vavages, the Ninth Circuit held that a defendant’s rights were 

violated where the defendant’s wife declined to testify after being threatened by the 

prosecutor.  The court found that the prosecutor engaged in “intimidating” and 

“troublesome” conduct when he warned the defendant’s wife’s counsel that he did 

not believe the defendant’s alibi defense, that the government might bring perjury 

charges against the wife if she testified falsely, and that the government might 

withdraw from a plea agreement in the wife’s unrelated criminal case.  Vavages, 

151 F.3d at 1187-88.  The court noted that “perjury warnings are not improper per se
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and that ‘the Sixth Amendment is not implicated every time a prosecutor or trial 

court offers advice regarding the penalties of perjury.’”  Id. at 1189.  Rather, “[a] 

defendant’s constitutional rights are implicated only where the prosecutor or trial 

judge employs coercive or intimidating language or tactics that substantially 

interfere with a defense witness’[s] decision whether to testify.”  Id. The prosecutor 

was justified in contacting the witness and warning her against testifying falsely, 

but other conduct, including the threat to withdraw from a plea agreement in the 

wife’s case, substantially interfered with the wife’s decision whether to testify.  Id. at 

1190-91.  See also United States v. Hammond, 598 F.2d 1008 (5th Cir. 1979) 

(government substantially interfered with witness when, during a recess, an FBI 

agent threatened the witness who had been testifying that there would be nothing but 

trouble for him in another state where he had been indicted if he “continued on”).

But many courts have concluded that a defendant’s right to compel 

witnesses is not violated when a witness declines to testify after a truthful warning 

about the dangers of testifying.  In United States v. Whittington, 783 F.2d 1210, 

1219 (5th Cir. 1986), the court explained that “[a] prosecutor may . . . engage in 

proper investigatory actions if his conduct is not designed to intimidate a witness.  

The prosecutor’s hands are not tied so tightly as to prevent good faith efforts to 

avert perjury or to investigate past offenses.”  The court concluded that the 

defendant’s due process rights were not violated when the prosecution told a
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witness, who it had been investigating, that it believed he had given false 

statements, and that he could be prosecuted for perjury if he repeated those 

statements under oath.  Id.  The court noted that the prosecutor’s conduct was 

not as offensive as the conduct in Morrison and Hammond.  Id.

Similarly, in United States v. Jackson, 935 F.2d 832 (7th Cir. 1991), the 

Seventh Circuit stated that a prosecutor may advise an unrepresented witness of the 

risks he may bring upon himself in testifying if it is done in a manner calculated to 

produce “informed and uncoerced decisionmaking.”  Id. at 847.  “Where the 

prosecutor simply provides the witness with a truthful warning, no constitutional 

violation occurs.  Where, however, the substance of what the prosecutor 

communicates to the witness is a threat over and above what the record indicate[s] 

was timely, necessary, and appropriate, the inference that the prosecutor sought to 

coerce a witness into silence is strong.”  Id. (internal citations and quotation marks 

omitted).  In Jackson, a witness who had appeared at trial to testify later declined 

to testify after a prosecutor advised him that he was the target of an ongoing 

investigation, that the questions that would be asked might touch upon that 

investigation, and that his testimony could be used against him later.  The court 

concluded that the prosecutor’s comments “were closer to a truthful warning than 

to the ‘highly intimidating’ statements” that were made in Morrison and some 
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other cases.  Id. The defendant’s rights were not violated because the prosecution 

did not preclude the witness from making a free and voluntary choice.  Id.

The Seventh Circuit reached the same conclusion in United States v. 

Johnson, 437 F.3d 665, 678-79 (7th Cir. 2006), where the prosecutor informed 

defense counsel that a witness was currently the target of an investigation into her 

statements and she might be charged with a crime.  The court concluded that the 

language did not appear to be intended to deter the witness from testifying because 

it appeared “in a court-ordered letter to defense counsel, a rather inefficient 

medium for conveying threats to a witness.”  Id. at 678.  The court also noted that 

the information was accurate and the letter contained a single warning.  Id.  

Similarly, the Third Circuit has stated that “even when actions by the 

prosecution appear to deprive a criminal defendant of his constitutional right to 

present a defense, no remedy will lie for such infringement absent a showing that 

the government has caused the unavailability of material evidence and has done so 

in bad faith.” United States v. Santtini, 963 F.2d 585, 596-97 (3d Cir. 1992).

Courts have also concluded that trial courts do not err in declining to grant a 

witness immunity where the prosecution has not coerced the witness to prevent his 

testimony or deliberately distorted the fact-finding process.  See United States v. 

Washington, 398 F.3d 306 (4th Cir. 2005) (district court did not err in declining to 

grant witness immunity when witness invoked the Fifth Amendment after perjury 
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warning because prosecutor did not use threats to coerce witness); Williams v. 

Woodford, 384 F.3d 567 (9th Cir. 2002) (prosecution’s refusal to grant immunity 

to defense witness denies defendant a right to a fair trial only if the testimony 

would have been relevant and the prosecution refused to grant immunity with the 

deliberate intention of distorting the fact-finding process).  

In this case, the district court found that Murphy’s email to Avignone was 

“not an outright threat of prosecution,” was not “overreaching or improper 

intimidation,” and was “[a]t most . . . a truthful warning.”  (Pet’s Ex. 1 at 11-12.)  

Those findings are supported by the evidence.  Murphy sent the email to Avignone 

as an explanation for why she wanted to interview Kaylee at the Law and Justice 

Center.  Murphy explained that Kaylee “may be” liable, but that Murphy was 

“acting out of an abundance of caution because I don’t really know what all she 

has to say.”  (Pet’s Ex. 7.)  Her email indicates that she was not threatening to 

prosecute Kaylee, but was explaining that Kaylee might make statements that 

would incriminate her.  

Because Murphy’s statements were a truthful warning, rather than coercive 

or improper threats designed to discourage a witness from testifying, the district 

court correctly concluded that Murphy’s conduct did not rise to the level of 

prosecutorial misconduct or violate Kountz’s right to call witnesses, testify on his
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own behalf, or present a defense.  Thus, the court was not operating under a mistake 

of law causing a gross injustice when it denied Kountz’s motion to dismiss.

CONCLUSION

Kountz’s Petition should be denied because this issue is not appropriate for 

supervisory control.  If this Court considers the merits of Kountz’s Petition, this 

Court should conclude that the district court did not abuse its discretion when it 

denied Kountz’s motion to dismiss.

Respectfully submitted this 9th day of June, 2016.

TIMOTHY C. FOX
Montana Attorney General
215 North Sanders
P.O. Box 201401
Helena, MT 59620-1401

By:  /s/  Mardell Ployhar
         MARDELL PLOYHAR
        Assistant Attorney General
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IN THE SUPREME COURT OF THE STATE OF MONTANA

No. OP 16-0291

DAYLE HARRIS KOUNTZ,

Petitioner,

v.

EIGHTEENTH JUDICIAL DISTRICT COURT,
GALLATIN COUNTY, THE HONORABLE MIKE
SALVAGNI, DISTRICT JUDGE,

Respondent.

LIST OF EXHIBITS

Affidavit of Probable Cause......................................................................Exhibit 1

Information ...............................................................................................Exhibit 2
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3825 Valley Commons Dr., Ste 6
Bozeman MT 59718
Representing: Dayle Harris Kountz
Service Method: eService

Timothy Charles Fox (Prosecutor)
Montana Attorney General
215 North Sanders
PO Box 201401
Helena MT 59620
Representing: State of Montana
Service Method: eService

Martin D. Lambert (Prosecutor)
1709 W. College
Bozeman MT 59715
Representing: State of Montana
Service Method: eService

Mike Salvagni (Respondent)
615 16th Ave
Bozeman MT 59715
Service Method: Conventional
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Jesse Bret Bushnell (Prosecutor)
1709 West College Street, Suite 200
Bozeman MT 59718
Representing: State of Montana
Service Method: Conventional

Erin R. Murphy (Prosecutor)
1709 W. College, Suite 200
Bozeman MT 59715
Representing: State of Montana
Service Method: Conventional

 
 Electronically filed by Kimberly Wollitz on behalf of Mardell Lynn Ployhar

Dated: 06-09-2016
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