
 

IN THE SUPREME COURT OF THE STATE OF MONTANA 

 

No. OP-    

              

 

DAYLE HARRIS KOUNTZ,  

 

   Petitioner, 

 

vs. 

 

EIGHTEENTH JUDICIAL DISTRICT COURT,  

GALLATIN COUNTY, THE HONORABLE  

MIKE SALVAGNI, DISTRICT JUDGE, 

 

   Respondents. 

 

              

 

PETITION FOR WRIT OF SUPERVISORY CONTROL 

              

 

AL AVIGNONE 

LISA A. BANICK 

Avignone, Banick & Williams, PLLC 

3825 Valley Commons Dr., Suite 6 

Bozeman, MT 59718 

Phone:  406-586-8330 

Fax 406-586-8242 

al@abwlaw.net 

banick@abwlaw.net  

 

Attorneys for the Petitioner 

ERIN MURPHY 

Deputy Gallatin County Attorney 

JESSE B. BUSHNELL 

Deputy Gallatin County Attorney 

Gallatin County Attorney’s Office 

1709 West College 

Bozeman, MT 59715 

Phone: 406-582-3745 

Erin.Murphy@gallatin.mt.gov 

Jesse.Bushnell@gallatin.mt.gov 

 

Attorneys for the State of Montana 

 

  

May 10 2016

Case Number: OP 16-0291

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m

mailto:al@abwlaw.net
mailto:banick@abwlaw.net
mailto:Erin.Murphy@gallatin.mt.gov
mailto:Jesse.Bushnell@gallatin.mt.gov


 

Page 2 

 

 Petitioner, Dayle Kountz, requests a writ of supervisory control to review the 

District Court’s Order denying his motion to dismiss for prosecutorial misconduct 

for intimidating a key defense witness with a written threat of criminal prosecution 

causing the witness to assert her privilege to not testify. (Exhibit 1). 

A writ is required to protect Dayle from being tried after the prosecutor 

eviscerated Dayle’s defense through witness intimidation in violation of Dayle’s 

constitutional rights to call witnesses, due process, and to present a defense. 

I. FACTS MAKING IT APPROPRIATE THIS COURT ACCEPT 

JURISDICTION. 
 

  In March 2015, a sheriff’s deputy investigated an animal cruelty complaint 

against Dayle.  The deputy responded and called a veterinarian who examined one 

of Dayle’s horses and a calf.  (Exhibit 2, pages 113-114).  The veterinarian 

determined Dayle had provided appropriate medical care. (Exhibit 2, pages 186-

192).   

The deputy concluded there was insufficient evidence to charge Dayle, and 

closed the case. (Exhibit 2, p. 134, 139).   

Two months later, the State charged Dayle with felony animal cruelty. 

(Exhibit 1, page 2).  The State re-opened the case because of Facebook postings 

and questions from the press. (Exhibit 2, page 171). 
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 Al Avignone has represented Dayle since the outset of this prosecution.  He 

has practiced criminal defense for more than thirty years.  (Exhibit 1, page 2; 

Exhibit 2, pages 26-28). 

 Dayle has been a rancher his entire life. (Exhibit 2, page 99).  Kaylee Kountz 

is Dayle’s daughter.  (Exhibit 1, page 2; Exhibit 2, page 28).   

Kaylee has been involved with the family ranch and caring for livestock 

since she was a child.  She graduated from Bozeman High School with a 4.0 grade 

point average and just completed her second year at Montana State University in 

the Honors College.  She is a member of the MSU Rodeo team.  She is studying 

animal science and interned last summer with a Veterinary Hospital.  Her life’s 

plan is to be a veterinarian.  (Exhibit 2, page 15, 34-36; Exhibit 4). 

 Kaylee is identified in the State’s Affidavit of Probable Cause and 

discovery.  A witness told Lt. Greydanus she received an email from Kaylee 

concerning the horse and calf that are the subject of Dayle’s charges. (Exhibit 1, 

page 2; Exhibit 2, page 20).   

 On October 18, 2015, Avignone notified the prosecutor the defense may call 

Kaylee as a lay and expert witness at trial, and on November 3, 2016 provided the 

prosecutor with the general scope of Kaylee’s testimony. (Exhibit 1, pages 2-3; 

Exhibit 2, page 29; Exhibits 3, 4).   
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Kaylee is a critical defense witness because she can provide testimony 

concerning the horse’s history, overall health, how the horse was injured, that 

Dayle sought advice from a veterinarian about care for the injury, that Dayle 

obtained medication for the injury, the medical care provided to the horse, that 

adequate medical care was provided, and other related matters.  Kaylee can also 

provide testimony concerning the status, health and care of the calf.  Kaylee’s 

testimony will be exculpatory testimony in support of Dayle’s defense. (Exhibit 1, 

page 3; Exhibit 4, page 29-36; Exhibit 6). 

 In December 2015, the prosecutor notified Avignone she wanted to 

interview Kaylee.  Avignone requested the prosecutor arrange the interview 

through him because Kaylee wanted him represent her for the limited purposes of 

the interview.  (Exhibit 1, page 3). 

 Avignone provided dates when Kaylee could be available at counsel’s office 

for an interview, and the prosecutor selected a date.  The prosecutor then informed 

Avignone in an email “we need to record the interview on audio and video so I 

would ask to do it at the Law and Justice Center.” (Exhibit 1, pages 3-4; Exhibit 5). 

Based on Avignone’s experience, he interpreted the demand to video record 

Kaylee’s interview as an attempt to intimidate a witness. (Exhibit 1, page 4; 

Exhibit 2, page 46).  
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Kaylee wanted to be interviewed at defense counsel’s office, and did not 

want to be video recorded but audio recording was acceptable. (Exhibit 1, page 4).  

Avignone informed the prosecutor of Kaylee’s wishes, and noted law enforcement 

had not video recorded any other witness interviews. (Exhibit 1, page 4; Exhibit 6). 

 On December 16, 2015, the prosecutor sent the following email to 

Avignone:   

Kaylee Kountz is not similar to any of the other witnesses in this case.  

Based on your statements to me and statements in your motion, I 

believe it is possible that Kaylee Kountz may be either accountable or 

fully criminally liable for the abuse suffered by the horse.  I am acting 

out of an abundance of caution because I don’t really know what all 

she has to say. Montana Code Annotated section 46-4-408, requires 

all custodial interrogations to be electronically recorded, and it is 

standard practice for those interviews to be conducted at the Law and 

Justice Center and video and audio recorded when possible.  While 

Ms. Kountz will not be in custody and I do not believe this interview 

could be classified as a custodial interrogation, the standard practice 

with these types of interview is to record them both audio and video at 

the law and justice center.  I don’t have a problem doing just an audio 

interview, providing that you and Ms. Kountz understand that it is at 

her request that the interview not be video recorded. 

 

(“December 16 email”). (Exhibit 1, page 4; Exhibit 7).  Avignone informed Kaylee 

of the prosecutor’s threat of prosecution, and her reason for demanding the 

interview be at the Law & Justice Center. (Exhibit 1, page 5; Exhibit 2, pages 49-

50).   
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 After receiving the prosecutor’s threat, Kaylee retained attorney Brian Gallik 

to represent her.  Gallik also recognized the prosecutor’s December 16 email as a 

threat of criminal prosecution.  (Exhibit 1, page 5). 

 Gallik informed Avignone because of the prosecutor’s threat of criminal 

prosecution, Kaylee was no longer available to testify on Dayle’s behalf, and 

asserts her Fifth Amendment privilege. (Exhibit 1, page 5; Exhibit 2, page 50). 

 Gallik testified Kaylee was not available as a defense witness because “it’s 

clear that [the December 16 email] says she may be prosecuted by the State of 

Montana with respect to the events at issue in this case . . . she’s a potential target 

and facing possible criminal prosecution.  And she cannot and I will not allow her 

to incriminate herself.” (Exhibit 2, pages 92-93). 

 The prosecutor’s threat has had a chilling effect on Dayle’s ability to testify.  

For example, Dayle fears if he testified about Kaylee’s care for the horse’s injury, 

the prosecutor might try to use such testimony to prosecute Kaylee.  And the threat 

of prosecution has caused at least a third defense witness to assert her privilege to 

not testify. (Exhibit 1, page 6; Exhibit 2, pages 51-52). 

  Dayle filed a motion to dismiss for prosecutorial misconduct. (Exhibits 8-

10).  The District Court conducted an evidentiary hearing. (Exhibit 2).  Counsel for 

the parties filed Proposed Findings and Conclusions. (Exhibits 11 and 12).   
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 The District Court distributed an Order denying the motion at the final 

pretrial conference.  The Court was prepared to proceed with the one-week jury 

trial set to begin in April 2016.  The District Court granted Dayle’s motion to 

vacate the trial and stay proceedings pending disposition of this Petition.   

II. LEGAL QUESTIONS AND ISSUES RAISED IN THE PROCEEDING 

 This Petition presents a constitutional issue of state-wide importance not 

previously addressed by this Court:  the standard to determine whether a 

prosecutor’s statements that cause a defense witness to assert their privilege to not 

testify constitutes prosecutorial misconduct requiring dismissal of the charges or 

sanctions. 

III. SUMMARY OF ARGUMENTS AND AUTHORITIES 

 

A. Prerequisites for Writ of Supervisory Control 

This Court exercises supervisory control in appropriate cases pursuant to 

Article VII, Section 2(2), Montana Constitution and Rule 14(3), M.R.App.P.  

Rule 14(3)(a) and (b), M.R.App.P. are applicable, justifying supervisory control 

when urgency or emergency factors exist making the normal appeal process 

inadequate, when the case involves purely legal questions, and when one or more 

of the following circumstances exist: (a) the other court is proceeding under a 

mistake of law and is causing a gross injustice, or (b) constitutional issues of state-
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wide importance are involved.  Meek v. Eighth Judicial District Court, 2015 MT 

130, ¶8, 379 Mont. 150, 349 P.3d 493. 

 Whether supervisory control is appropriate is a case-by-case decision that 

considers presence of extraordinary circumstances and need to prevent an injustice. 

Meek, ¶8.  Judicial economy and inevitable procedural entanglements are 

appropriate reasons as well as prevention of extended and needless litigation.  

Truman v. Eleventh Judicial District Court, 2003 MT 91, ¶15, 315 Mont. 165, 68 

P.3d 654.   “Judicial economy and inevitable procedural entanglements” are 

appropriate reasons to issue a writ as well as prevention of extended and needless 

litigation.  Truman, ¶15. 

B. Supervisory Control is Necessary to Prevent a Gross Injustice, for 

Judicial Economy, and to Correct Mistakes of Law --

Constitutional Issues of State-Wide Importance Are Involved. 

 

 (1) The prosecutor’s intimidation of the defense witness was 

improper and interfered with Dayle’s constitutional rights to call 

witnesses, to due process and to present a defense. 
 

 The prosecutor’s gratuitous email threatening Dayle’s young, innocent 

daughter with criminal prosecution depending on “what all she has to say” has 

eviscerated Dayle’s defense.  The United States Supreme Court, and state and 

federal trial and appellate courts throughout the Country have condemned such 

behavior.  The prosecutor had irretrievably undermined the fairness of the 
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proceeding, and Dayle should not be forced to trial without a defense. Relief is 

required to redress the harm caused by the prosecutor.   

 The Sixth Amendment affords a defendant the right to call witnesses and 

present testimony in his defense protecting the right “to have compulsory process 

for obtaining witnesses in his favor.”  The right to offer the testimony of witnesses, 

and to compel their attendance, is in plain terms the right to present a defense, and 

the right to present the defendant’s version of the facts to the jury so it may decide 

where the truth lies.  Washington v. Texas, 388 U.S. 14, 19 (1967).  Just as an 

accused has the right to confront the prosecution’s witnesses, the accused has the 

right to present his own witnesses to establish a defense.  This right is a 

fundamental element of due process of law. Washington, 388 U.S. at 19; U.S. 

Const. amend. V. 

 The Sixth Amendment right to compulsory process is applicable to the states 

through the Due Process Clause of the Fourteenth Amendment.  Washington, 388 

U.S. at 19.  The right to compulsory process is independently guaranteed in Article 

II, Section 24 of the Montana Constitution.  The right to due process is protected 

under Article II, Section 17 of the Montana Constitution. 

 In Webb v. Texas, 409 U.S. 95 (1972), the Supreme Court held the right to 

compulsory process and due process is violated by impermissible governmental 

interference with a witness’s decision to testify.  In Webb, the judge gratuitously 
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singled out a defense witness for an admonition on dangers of perjury and 

threatened criminal prosecution if the witness lied.  The Supreme Court held the 

threatening remarks drove the witness off the stand and deprived the defendant of 

due process.  Webb, 409 U.S. at 353. 

 Recognizing the fundamental nature of this right, the government is not 

permitted to discourage and influence witness testimony with intimidation or 

threats of prosecution.  Prosecutorial intimidation of a defense witness has 

consistently been regarded as improper by federal courts and a violation of a 

defendant’s right to present evidence and right to due process.  See e.g., United 

States v. Morrison, 535 F.2d 223 (3d Cir. 1976)(witnesses’ refusal to testify in 

response to prosecutor’s threats deprived defendant of right to present evidence); 

United States v. MacCloskey, 682 F.2d 468 (4th Cir. 1982)(witness’s refusal to 

testify after prosecutor told witness’s attorney that witness could be indicted if she 

incriminated herself violated  due process rights); United States v. Hammond, 598 

F.2d 1008, 1012 (5th Cir. 1979)( agent’s comments to witness if he continued with 

his testimony he would have nothing but trouble with pending prosecution violated  

right to present witnesses); United States v. Thomas, 488 F.2d 334 (6th Cir. 

1973)(threat to witness he could be prosecuted if he testified for defendant violated  

right to present witnesses); United States v. Vavages, 151 F.3d 1185 (9th Cir. 

1998)(prosecutor’s threat to counsel for alibi witness of possible prosecution for 
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perjury and withdrawal of plea agreement in witness’s separate case violated due 

process rights); United States v. Smith, 478 F.2d 976, 979 (D.C. Cir. 

1973)(prosecutor’s threat to witness if he testified for defendant he might also be 

prosecuted violated due process). 

Likewise, prosecutorial intimidation of a defense witness has consistently 

been regarded as improper by state courts as a violation of the right to present 

evidence and due process. See e.g., In Re Martin, 44 Cal.3d 1, 744 P.2d 374 

(1987)(prosecutor engaged in misconduct by telling  attorneys for witnesses they 

would be prosecuted for any crimes they revealed or committed in the course of 

their testimony); People v. Butler, 30 Mich. App. 561, 186 N.W.2d 786 

(1971)(prosecutor violated defendant’s right to present witnesses by telling witness 

he was under investigation the burglary offense defendant was on trial for causing 

witness to invoke Fifth Amendment); People v. Callington, 123 Mich. App. 301, 

333 N.W.2d 260 (1983)(prosecutor’s stated intent to possibly charge witness with 

new offense improperly drove witness from stand); State v. Brown, 543 S.W.2d 56 

(Mo. App. 1976)(Prosecutor’s warning to witness that carried implication 

prosecutor had enough evidence to prosecute witness improperly coerced witness 

not to testify); State v. Ammons, 208 Neb. 797, 305 N.W.2d 808 (Neb. 

1981)(prosecutor’s threat to witness he would be charged with robbery if he 

testified for defendant violated  right to present witnesses and due process);  
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People v. Shapiro, 50 N.Y.2d 747, 431 N.Y.S.2d 422, 409 N.E.2d 897, 903-05 

(1980)(defendant’s constitutional rights violated where prosecutor made threats to 

several prospective witnesses about criminal prosecutions for their testimony); 

Clark v. State, 1978 OK CR 108, 585 P.2d 367 (1978)(prosecutor’s warning to 

defense counsel that if witness testified her testimony would support perjury 

charges violated right to present witnesses); State v. Goad, 177 W. Va. 582, 355 

S.E. 2d 371 (1987)(prosecutor’s threats to witness of prosecution as an accomplice 

and for perjury resulting in witness’s assertion of Fifth Amendment deprived 

defendant of due process). 

 Here, the prosecutor threatened to prosecute Kaylee for a felony offense.  

The State knew about Kaylee during investigation of the case and mentions her in 

the APC.  Eight months later, and only after Kaylee was identified as a defense 

witness and the general scope of her testimony did the prosecutor send the email 

threatening criminal prosecution.  The State failed to produce any evidence of 

criminal conduct by Kaylee.  The December 16 email caused Kaylee and at least 

one other witness to refuse to testify on Dayle’s behalf.  The email has also 

affected Dayle’s right to testify in his defense.  The prosecutor’s warning interfered 

with Dayle’s fundamental constitutional rights to present a defense, call witnesses 

and due process.   
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 Driving a defense witness from testifying with inflammatory and unfounded 

threats of potential criminal charges is a gratuitous exercise of power, the purpose 

of which is not to caution the witness about her rights and obligations but to 

intimidate the witness into refusing to testify.  As the Michigan Supreme Court has 

said “A prosecutor may impeach a witness in court but he may not intimidate him 

– in or out of court.” People v. Pena, 383 Mich. 402, 175 N.W.2d 767 (1970).  The 

Oregon Supreme Court recognized due to the prosecutor’s power to initiate 

criminal charges, a threat of possible criminal investigation or charges directed to a 

witness is prejudicial to the administration of justice.  See In Re Conduct of Terese 

Gustafson, 327 Or. 636, 968 P.2d 367 (1998). 

(2) The District Court erred when it concluded Dayle was 

required to prove the prosecutor acted in bad faith.  Whether the 

prosecutor intended to intimidate and threaten Kaylee is 

irrelevant. 

 

 The District Court erred when it ruled Dayle was required to show the 

prosecutor acted in bad faith with intent of using her authority to distort the judicial 

fact-finding process when she threatened Kaylee with the possibility of 

prosecution. (Exhibit 1, pages 9, 12-13).  This is contrary to the holding of the 

Supreme Court in Webb and its progeny and should not be the law of Montana.  It 

is emphasized the prosecutor did not testify at the hearing or offer any other 
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evidence to explain or justify her conduct.  Although the State filed a brief, it is not 

evidence. 

 Constitutional obligations are not measured by moral culpability or 

willfulness of the prosecutor.  See United States v. Agurs, 427 U.S. 97, 110 (1976); 

Brady v. Maryland, 373 U.S. 83, 87 (1963).  In Brady, the Supreme Court held 

suppression by the prosecutor of certain evidence violates due process irrespective 

of good faith or bad faith.  This principle is founded on avoidance of an unfair trial, 

and ensuring a proceeding that comports with standards of justice whether or not 

the prosecutor’s actions are the “result of guile.” Brady, 373 U.S. at 87-88.   

A prosecutor’s first obligation is not to convict but to serve truth and justice, 

including ensuring the defendant’s right to a fair trial.  Though the prosecutor must 

diligently discharge the duty of prosecuting individuals accused of criminal 

conduct, the prosecutor may not seek victory at the expense of the defendant’s 

constitutional rights.  The prosecutor is obligated to respect the defendant’s right to 

a fair and impartial trial in compliance with due process of law.  See State ex rel. 

Fletcher v. District Court, 260 Mont. 410, 415, 859 P.2d 992, 995 (1993); Berger 

v. United States, 295 U.S. 78, 88 (1935). 

 Prosecutors typically attempt to justify warnings of criminal prosecution by 

claiming they acted in good faith and merely ensuring the witness understands 

their rights and comprehends fully the consequences of testifying.   A prosecutor's 
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warning or threat of criminal charges improperly denies the defendant the use of 

that witness's testimony regardless of the prosecutor's purported good intentions.  

A prosecutor’s intention behind statements made to a witness is irrelevant; the 

effect on the witness and end result is what matters.  Morrison, 535 F.2d at 227.  

 Courts have roundly rejected such justification by prosecutors.  See e.g., 

Smith, 478 F.2d at 979 (prosecutor claimed he was protecting witness’s rights; 

even if prosecutor’s motives were impeccable, implication of what prosecutor said 

transformed willing witness to one who refused to testify); And see cases 

catalogued in Dayle’s motion to dismiss and proposed conclusions. (Exhibit 8, 

pages 12-13; Exhibit 11, pages 22-24).  

 As the Third Circuit stated in Morrison, “The good faith of the Assistant 

United States Attorney would be relevant if he were charged with violation of 18 

U.S.C. § 1503 which makes the intimidation of a federal witness a criminal 

offense.  It is not, however, relevant to an inquiry into whether a defendant was 

denied his constitutional right.”  Morrison, 535 F.2d at 227.  Goad identified the 

problem with allowing improper conduct to be excused based on the prosecutor’s 

claimed intentions -  “We do know, however, that given a free rein to “inform” 

potential defense witnesses of the “consequences of their testimony” an over-

zealous prosecutor could wrongfully suppress a great deal of truthful evidence.” 

Goad, 177 W. Va. at 584, 355 S.E.2d at 373. 
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 The District Court erred when it found "[A]lthough the Third Circuit has not 

explicitly overruled Morrison, it has, like most other circuits that originally 

adopted a per se rule, incorporated materiality and bad faith into the standard in 

light of Supreme Court decisions issued after Webb." (Exhibit 1, p. 9, quoting from 

United States v. Bianchi, 594 F. Supp. 2d 532, 540 (E.D. Pa. 2009).  Though this is 

an accurate quote, a close examination of Bianchi reveals it is not an accurate 

statement of the law. 

 First, Bianchi is a district court opinion that cannot modify the Third Circuit 

holding in Morrison which has not been overruled.  Next, in Bianchi, the 

prosecutor did not threaten to prosecute a witness.  Instead, the government 

notified the court and counsel it was obtaining a lawful warrant to charge a person 

the government didn’t know was a defense witness until after the arrest warrant 

notice. Bianchi, 594 F.Supp.2d at 543. 

 Finally, the authorities cited in Bianchi do not support the assertion “most 

other circuits have incorporated a bad faith standard.”  There are eleven federal 

circuits.  Bianchi cites to five cases in a total of four circuits.  The opinions in four 

of those cases do not mention “bad faith.”  Instead, the District Court erroneously 

conflated the “harmless error” standard from cases cited by Bianchi with the “bad 

faith” standard from Arizona v. Youngblood, 488 U.S. 51, 57 (1988).  Youngblood 

held a defendant must establish the police acted in “bad faith” for failing to 
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preserve potentially useful evidence to establish a due process violation.  Dayle’s 

motion is not based on the prosecution’s failure to preserve potentially exculpatory 

evidence. 

 The final case cited in Bianchi, United States v. Santtini, also did not involve 

a prosecutor’s threat of prosecution or intimidation of a witness.  There, the 

question was whether the government’s execution of a valid arrest warrant 

constituted misconduct.  The Court found it did not. United States v. Santtini, 963 

F.2d 585, 599 (3d Cir. 1992).  The reference in Santtini to “bad faith” is followed 

by a citation to Youngblood. Santtini, 963 F.2d at 597. As discussed above, 

Youngblood concerns the failure to preserve potentially exculpatory evidence.   

 Dayle addressed whether a per se or “harmless error” standard should apply. 

If a per se rule was not adopted and Dayle had to demonstrate prejudice, Dayle did 

so.  Dayle demonstrated he suffered prejudice and the prosecutor’s conduct 

affected his substantial rights because he lost a key witness and has impacted his 

right to testify in his defense.  (Exhibit 11, pages 27-29; Exhibit 1, pages 3, 5-6).   

 The District Court’s reliance on United States v Johnson, 437 F.3d 665 (7th 

Cir. 2006) is in error. In Johnson, the prosecutor sent a letter to defense counsel 

stating “Witness A” is currently the possible subject or target of an investigation.  

The letter was sent pursuant to a court order. The prosecutor demonstrated a 

reasonable basis to believe “Witness A” made false statements to investigators 
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since she had been arrested and indicted for her “story” two years earlier. Johnson, 

437 F.3d at 677-678.   

Here, the prosecutor’s email was a gratuitous warning for which the State 

presented no evidence establishing justification or a reasonable basis to make the 

threat. 

(3) The District Court erred when it concluded for a 

prosecutor’s intimidation of a witness to violate due process, it 

must be so grossly shocking and so outrageous as to violate the 

universal sense of justice.   

 

 The District Court ruled "To violate due process, government conduct must 

be so grossly shocking and so outrageous as to violate the universal sense of 

justice." (Exhibit 1, p.7, quoting from State v. Ugalde, 2013 MT 308, ¶ 39, 372 

Mont. 234, 311P.3d772).  Although an accurate quote, Ugalde did not involve 

witness intimidation.  Moreover, Ugalde did not hold it is acceptable for a 

prosecutor to threaten a witness with criminal prosecution and make the witness 

unavailable to testify. 

 In Ugalde, defendant’s counsel met with the State medical examiner to 

discuss evidence in the case.  The medical examiner contacted the prosecutor and 

disclosed information obtained during this meeting.  The defendant made a motion 

to dismiss for alleged violations of confidentiality and due process.  Ugalde, ¶¶ 14-

19.   
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Ugalde did not address the standard for reviewing prosecutor misconduct 

through witness intimidation.  The standard in Ugalde has never been applied to 

determine whether a defendant’s right to compulsory process and present a defense 

were violated by a prosecutor’s intimidation of a defense witness. 

CONCLUSION 

Petitioner Dayle Kountz respectfully requests this Court grant the petition 

for writ of supervisory control, reverse the District Court’s Order and remand to 

District Court for dismissal of the case. 

Dated: May 10, 2016. 

     AVIGNONE, BANICK & WILLIAMS, PLLC 

 

     By: /s/ Al Avignone      

          Al Avignone 

 

     By:  /s/ Lisa A. Banick      

      Lisa A. Banick 
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to Rules 11(4)(c) and 14(9)(b) of the Montana Rules of Appellate 

Procedure, I certify this Petition is double spaced (except for point headings, 

footnotes and quotes), printed with proportionately spaced Times New Roman 

Typeface, 14 point, and contains 3,985 words as calculated by Word, excluding 

any table of contents, table of citations, certificate of service, certificate of 

compliance, and appendix or exhibits.  

Dated:  May 10, 2016    /s/ Al Avignone                                          

Al Avignone 
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