Known Violations of the Horse Protection Act by
Clients of Jackie McConnell/Whitter Stables—Beverly Sherman

Name

Date

Reason/Horse/Exhibition/Location/Notes

HIO

Sherman, Beverly;

09/03/2006 ‐

Unilateral Sore

NHSC1

Sherman, Beverly
Townes

09/16/2006

1

06/16/2007

APHIS Form 7060; Case No. AL07044‐AC; Violator: Beverly
USDA
Townes Sherman; 6924 Oak Manor Drive; Dallas, TX 75230‐
2360; “All American Made” at the Germantown Charity Horse
Show which was found sore.

08/29/2009

SHOW DQP Ticket No. 28370; 71st Annual TWHNC;
SHOW
Registration No. 20700380; “One Cool Lady”; Unilateral right
[ ] front (“Horse Owner” is Beverly Sherman; “Horse Trainer”
is Jeff Dockery, Trainer’s License No. 95752; “Horse Exhibitor”
is Brandon Stout).

08/31/2009

SHOW DQP Ticket No. 28433; 71st Annual TWHNC;
Registration No. 20312261; “Worth A Buck”; Scar Rule
(“Horse Owner” is Beverly Sherman; “Horse Trainer” is Todd
Claborne, Trainer’s License No. 991083; “Horse Exhibitor” is
Kelly Sherman).

SHOW

08/31/2009

SHOW DQP Ticket No. 28425; 71st Annual TWHNC;
Registration No. 20703021; “Jazz Talkin”; “Horse reacted
right foot … unilateral sore” (“Horse Owner” is Beverly
Sherman; “Horse Trainer” is Jeff Dockery; “Horse Exhibitor” is
Kelly Sherman).

SHOW

HPA Data Report; Sherman, Beverly.

Known Violations of the Horse Protection Act by
Clients of Jackie McConnell/Whitter Stables—Patricia Kelly Sherman

Name

Date

Sherman,
Patricia “Kelly”

07/05/2006

07/18/2006 Unilateral Sore

NHSC1

09/20/2006

10/03/2006 Unilateral Sore

NHSC2

04/12/2007

Reason/Horse/Exhibition/Location/Notes

“He’s Out A Sight”; Miss. Charity Horse Show; Scar
Rule; APHIS Form 7060

HIO

USDA

04/15/2007

04/28/2007 Scar Rule

NHSC3

10/09/2007

11/08/2007 Unilateral Sore

NHSC4

08/31/2009

SHOW DQP Ticket No. 28433; 71st Annual TWHNC;
Registration No. 20312261; “Worth A Buck”; Scar
Rule (“Horse Owner” is Beverly Sherman; “Horse
Trainer” is Todd Claborne, Trainer’s License No.
991083; “Horse Exhibitor” is Kelly Sherman).

SHOW

[Note: Todd Claborne received several citations for
Worth A Buck]
08/31/2009

1

HPA Data Report; Sherman, Kelly.

2

Id.

3

id.

4

id.

SHOW DQP Ticket No. 28425; 71st Annual TWHNC;
Registration No. 20703021; “Jazz Talkin”; “Horse
reacted right foot … unilateral sore” (“Horse Owner”
is Beverly Sherman; “Horse Trainer” is Jeff Dockery;
“Horse Exhibitor” is Kelly Sherman).

SHOW

Known Violations of the Horse Protection Act by
Clients of Jackie McConnell/Whitter Stables—Floyd Sherman

Name

Date

Sherman, Floyd 09/01/1989

02/05/1992 –

Reason/Horse/Exhibition/Location/Notes

HIO

“Executive Order”; Tenn. Walking Horse National
Celebration in Shelbyville, TN. Case involved Jackie
McConnell who was assessed civil penalty of $2000 and a
two‐year disqualification. The Judicial Officer’s findings of
fact included Jackie McConnell was at all relevant times
the trainer of “Executive Order” who was owned by Floyd
Sherman and, “Mr. Sherman placed ‘Executive Order’
with Mr. McConnell in order to have the horse trained.”1

USDA

Not Specified on HPA Data Report

USDA2

10/04/1992
Date of violation:
Aug. 31, 1990

1
2

Violation involved entry of “A Mark For Me” at the 52nd
Tennessee Walking Horse National Celebration,
Shelbyville, TN.3 Floyd Sherman was the owner of A Mark
For Me and the horse was deemed to be sore by two
USDA VMOs when presented for inspection. According to
the administrative record, “The horse showed a strong
withdrawal response of the forelimbs along with
tightening of the abdominal muscles and shifting of
weight to the rear feet when the painful areas were
palpated.” In addition, both USDA VMOs who examined
the horse determined, “the pain exhibited by this horse
was caused by a combination of caustic chemicals and/or
action devices.”4
After the horse was rejected and returned to the stabling
area he was reexamined by Floyd Sherman’s veterinarian
Dr. Mark Akin—a veterinarian who has long history of
working with Jackie McConnell. Contrary to the findings
of the DQP and two USDA VMOs, Dr. Akin testified he did
not deem the horse sore: “Dr. Akin testified he
remembered that the horse’s stance, demeanor, and vital
signs were normal. (Tr. 438‐439, 447) He watched the
horse as it was led and turned, noting that it did so freely.
(Tr. 439, 448) He palpated the tissues of each forelimb

Id.
HPA Data Report; Sherman, Floyd.

3

In re: Bill Young and Floyd Sherman, HPA Docket No. 91‐203, 53 Agric. Dec. 1232, (U.S.D.A.) Decision and Order filed August 3,
1994. Rev’d, Bill Young and Floyd Sherman v. USDA, 53 F.3d 728 (5th Cir. 1995).
4

Id. 53 Agric. Dec. at 1243.

and found no pain. (Tr. 439, 447‐448) Based upon this
examination, he concluded that the horse was not sore.
(Tr. 441).”5 Despite Akin’s testimony, the ALJ found by a
preponderance of the evidence that A Mark For Me was
entered in the 52nd Annual TWHNC on Aug. 31, 1990
while sore and “Mr. Sherman allowed the entry of, the
horse.”6
When the final decision and order were entered,
Sherman received a $2000 civil fine and a 1 year
suspension.7 The USDA’s decision was overturned when
Young and Sherman appealed their case to the 5th
Circuit. See FN 7.
09/01/2001

10/01/2001 Unilateral Sore

NHSC8

10/01/2001

10/14/2001 Unilateral Sore

NHSC9

03/24/2002

04/06/2002 Scar Rule

NHSC

03/23/2003

04/05/2003 “Mr. M.D.”; Scar Rule

NHSC

09/11/2003

09/24/2003 “Pushers Solid Design”; Scar Rule

NHSC

09/06/2005

09/19/2005 “Miss Match”; Scar Rule

NHSC

10/02/2005

10/15/2005 Scar Rule

NHSC

5

Id. The Fifth Circuit relied in part on the testimony of Dr. Akin when it reversed the USDA administrative decision.

6

Id.

7

Young and Sherman appealed the Decision and Order to the Fifth Circuit where it was reversed for two primary reasons. First, as
challenged by Young and Sherman, the appellate court deemed USDA VMO reports unreliable and lacking in probative evidence.
Second, as challenged by petitioners, the court found the digital palpation test performed by USDA VMOs was unreliable in light of
expert testimony provided by private veterinarians who testified soreness could not be reliably diagnosed by palpation alone. (It is
worth noting that one of the “expert” veterinarians who testified that A Mark For Me was not sore was long‐time associate of both
Floyd Sherman and Jackie McConnell and convicted horse sorer, Dr. Mark Akin. As the JO noted in his findings, “In his professional
practice, Dr. Akin examined only one horse that he ‘thought was sore.’” 53 Agric. Dec. at 1247 (emphasis added). Other circuits have
declined to follow the Fifth Circuit’s decision in Young.
8

HPA Data Report; Sherman, Floyd.

9

Id. infra.
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52 Agric. Dec. 1172, 1993 WL 761564 (U.S.D.A.)
UNITED STATES DEPARTMENT OF AGRICULTURE (U.S.D.A.)
*1 In re: JACKIE McCONNELL AND
FLOYD
SHERMAN
.
HPA Docket No. 91-162.
Stay Order filed December 15, 1993.
HORSE PROTECTION ACT
Sharlene A. Deskins, for Complainant.
Carthel L. Smith, Lexington, TN, for Respondent.
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.
Order issued by Donald A. Campbell, Judicial Officer.
The Order previously issued in this case is hereby stayed pending the outcome of proceedings
for judicial review.
52 Agric. Dec. 1172, 1993 WL 761564 (U.S.D.A.)
END OF DOCUMENT
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52 Agric. Dec. 1156, 1993 WL 761563 (U.S.D.A.)
UNITED STATES DEPARTMENT OF AGRICULTURE (U.S.D.A.)
**1 In re: JACKIE McCONNELL AND
FLOYD
SHERMAN
.
HPA Docket No. 91-162.
Decision and Order as to Jackie McConnell filed September 16, 1993.
HORSE PROTECTION ACT
*1156 Civil penalty - Horse soring - Horse trainer - Entering - Disqualification order Preponderance of evidence - Past recollection recorded - Sanction policy.
The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer (Chief ALJ) in
which he found that Respondent McConnell entered for the purpose of showing or exhibiting
a horse at a horse show while the horse was sore. The Chief ALJ assessed a civil penalty of
$2,000, and disqualified Respondent for 2 years from showing, exhibiting, or entering any
horse, and from judging, managing, or otherwise participating in any horse show. Complainant proved the violation by much more than a preponderance of the evidence, which is all that
is required. Past recollection recorded is admissible and entitled to weight. Expert testimony
by USDA veterinarians that they would have expected the horse to experience pain while
moving is entitled to weight, but, here, the veterinarians also saw that the horse experienced
pain while walking. The Chief ALJ properly refused to let an expert witness who did not examine the horse give his opinion, based on his review of Complainant's affidavits and documentary evidence, as to whether the horse was sore when examined by the Department's veterinarians. The Chief ALJ properly imposed a 2-year disqualification order on Respondent,
since two previous 6-month disqualifications imposed as a result of consent decisions did not
deter the present violation. However, the prior consent decisions do not qualify as proven or
admitted prior violations, and therefore, only a 2-year disqualification order, rather than a
4-year disqualification order, as requested by Complainant, is imposed.
Sharlene A. Deskins, for Complainant.
Carthel L. Smith, Jr., Lexington, TN, for Respondent.
*1157 Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.
Decision and Order issued by Donald A. Campbell, Judicial Officer.
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This is a disciplinary administrative proceeding under the Horse Protection Act of 1970, as
amended (15 U.S.C. § 1821et seq.). On March 4, 1993, Chief Administrative Law Judge Victor W. Palmer (Chief ALJ) filed an Initial Decision and Order in which he found that Respondent McConnell entered for the purpose of showing or exhibiting a horse at a horse show
while the horse was sore. The Chief ALJ assessed a civil penalty of $2,000, and disqualified
Respondent for 2 years from showing, exhibiting, or entering any horse, and from judging,
managing, or otherwise participating in any horse show.
On April 2, 1993, Complainant, seeking a 4-year disqualification order, appealed to the Judicial Officer, to whom final administrative authority to decide the Department's cases subject
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).[FNa] On April 7, 1993, Respondent filed an appeal challenging the Chief ALJ's Initial Decision and Order in six specific
respects. Respondent argues that their should be no disqualification order, or, alternatively,
that it should not exceed 1 year. On July 26, 1993, the case was referred to the Judicial Officer
for decision.
**2 Respondent's request for oral argument, which is discretionary (7 C.F.R. § 1.145(d)), is
denied inasmuch as the issues have been thoroughly briefed and argued below, and there
would appear to be no need for further argument.
Based upon a careful consideration of the record in this case, the Initial Decision and Order is
adopted as the final Decision and Order, with deletions shown by dots, and with trivial
changes not specified. The disqualification period is not increased, as requested by Complainant, but portions of the Chief ALJ's justification for the 2-year disqualification order are omitted. Additional conclusions by the Judicial Officer follow the ALJ's conclusions.
*1158 ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION (AS MODIFIED)
Preliminary Statement
This proceeding was instituted under the Horse Protection Act (Act), as amended (15 U.S.C. §
1821et seq.), by a complaint filed on April 30, 1991, by the Administrator, Animal and Plant
Health Inspection Service, United States Department of Agriculture. The complaint alleged
that Respondent Jackie McConnell, a professional horse trainer, entered a “sored” horse for
the purpose of showing or exhibiting it in a horse show.[FN1] Respondent McConnell,
through counsel, filed an answer denying he had entered a “sored” horse.
I conducted an oral hearing on November 5-6, 1992, in Nashville, Tennessee. Sharlene A. Deskins, Office of the General Counsel, represented the complainant, the Animal and Plant
Health Inspection Service. Mr. Carthel L. Smith, Attorney-at-Law of Lexington, Tennessee,
represented Mr. McConnell. Briefing was completed on February 16, 1993.
Upon consideration of the record evidence and the proposed conclusions and briefs by the
parties, I conclude that Jackie McConnell violated the Act by entering a “sored” horse and that
an order should be entered assessing a civil penalty of $2,000 for his violation, and that he
should be disqualified for two years from participating in horse shows, exhibitions, sales and
auctions.
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Findings of Fact
1. Respondent Jackie McConnell is an individual whose mailing address is Post Office Box
490, Collierville, Tennessee 38017.
2. Mr. McConnell, at all times material herein, was the trainer of the horse known as
“Executive Order,” which was owned by Floyd Sherman.
3. Mr. Sherman placed “Executive Order” with Mr. McConnell in order to have the horse
trained. Mr. McConnell had control and custody of the horse on September 1, 1989.
4. Mr. McConnell trained “Executive Order” in chains.
*1159 5. Mr. McConnell entered “Executive Order” for the purpose of showing or exhibiting
it as Entry No. 1190, Class No. 93, on September 1, 1989, at the Tennessee Walking Horse
National Celebration at Shelbyville, Tennessee.
6. On September 1, 1989, Tony Kimmons, an employee of Mr. McConnell's, observed Mr.
McConnell take “Executive Order” to the inspection area where it was examined by the
Show's Designated Qualified Person (DQP), Doug Watkins.
**3 7. Upon examination by Doug Watkins, the horse, “Executive Order,” responded to palpation by some movement, but Mr. Watkins did not believe the reaction he obtained was sufficient to disqualify the horse. Mr. Watkins, at that time, passed the horse as fit to show. TR.
255-256 [WATKINS].
8. Tony Kimmons, who at the time was a veterinary student at the University of Tennessee at
Knoxville, testified that he had examined the horse prior to the DQP examination, and obtained no adverse reaction upon palpation of its front feet and detected no chemical or caustic
substances on the horse. He further testified that he observed the horse being led from the barn
to the DQP inspection area and it appeared to him to have walked with a normal gait and
without signs of distress or pain.
9. Dr. Hugh V. Hendricks, a veterinarian with many years of experience, observed the DQP
examine the horse. TR. 27 [HENDRICKS]. Dr. Hendricks asked Mr. McConnell to let him examine the horse.
10. Dr. Hendricks examined “Executive Order.” TR 33 [HENDRICKS]. Dr. Hendricks' examination procedure consists of visually observing the horse, palpating its pasterns and observing
the horse's reactions. TR. 38-39 [HENDRICKS].
11. Dr. Hendricks found that the horse exhibited strong pain responses on the anterior surfaces
of both front feet when its pasterns were palpated. CX-4, CX-5. He found moderate pain responses when the posterior aspect of the pastern was palpated on both right and left front feet.
CX-5. He then requested Dr. Tyler Riggins to examine the horse. TR. 33 [HENDRICKS].
12. Dr. Riggins is an experienced and qualified veterinarian. He has examined horses for soreness since the early 1970's. TR. 87 [RIGGINS]. Dr. Riggins observed DQP Watkins and Dr.
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Hendricks examine “Executive Order.” CX-6. Dr. Riggins, in his affidavit, noted that Dr.
Hendricks referred “Executive Order” back to Mr. Watkins. CX-6. According to Dr. Riggins'
affidavit, Mr. Watkins examined the horse and found it sensitive in the left front pastern. CX6. After Mr. Watkins finished his reexamination, which caused *1160 him to prohibit the
horse from entering the show room, Dr. Riggins examined the horse. CX-6.
13. Dr. Riggins' usual examination procedure is to palpate the horse and observe the horse's
responses. TR. 93 [RIGGINS]. When Dr. Riggins palpated “Executive Order,” he found
strong pain responses in the front feet on the anterior pasterns. CX-6. He obtained a moderate
pain reflex when he applied pressure to the posterior pasterns of both front feet. CX-6. The
horse would jerk its foot and show some tightening of its abdominal muscles. CX-6. He also
observed that the horse walked tucked and led with a tight rein. CX-6.
14. The professional opinion of both Drs. Riggins and Hendricks was that the pain responses
they observed in “Executive Order” resulted from someone applying mechanical devices such
as chains or caustic agents to the horse's pasterns either separately or in some combination.
TR. 33 [HENDRICKS]; TR. 94 [RIGGINS].
**4 15. Drs. Hendricks and Riggins were of the opinion that the horse would experience pain
while moving. The veterinarians stated that the horse showed it was in pain by exhibiting a
tucked manner when it was led on a tight rein, and therefore, the application of chains when
the horse moved in the show ring would necessarily exacerbate the painful condition. TR. 36
[HENDRICKS]; TR. 94-95 [RIGGINS].
16. An employee of Mr. McConnell, Ivan Mays, took the horse from the inspection area back
to the stalls. TR. 314 [KIMMONS]. Approximately thirty minutes passed from the time that
Mr. Kimmons last observed “Executive Order” entering the pre-show inspection area and the
time the horse returned to the stalls. TR. 314 [KIMMONS]. Mr. Kimmons, at the request of
Mr. McConnell, went into the spectator section of the horse show to find Dr. Aiken. TR. 330
[AIKEN].
17. Dr. Aiken is a veterinarian in private practice. He currently performs veterinarian services
for Mr. McConnell. TR. 328 [AIKEN]. In 1989, he was employed as a veterinarian at Pimlico
racetrack in Maryland and was at the Shelbyville Show while on vacation. TR. 328-329
[AIKEN]. In September 1989, Dr. Aiken had three years of experience as a veterinarian. TR.
327 [AIKEN]. Dr. Aiken has never seen a sore horse. However, he has owned Tennessee
Walking Horses since he was thirteen years old, and his current veterinarian practice includes
Tennessee Walking Horses. TR. 341-342 [AIKEN]. Additionally, he has never seen action
devices used incorrectly on a horse in a manner that would cause a horse to be sore. TR. 351
[AIKEN].*1161 Dr. Aiken has no training in how to detect soreness in a horse under the Act.
TR. 360 [AIKEN].
18. At the request of Mr. McConnell, Dr. Aiken examined “Executive Order” for soundness.
TR. 330 [AIKEN]. Dr. Aiken testified that his palpation technique failed to detect signs of
pain and that the horse responded only when he pressed the blunt edge of a pocket knife
against it. TR. 357 [AIKEN]. He concluded that the horse was not sore. TR. 338 [AIKEN].
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19. Dr. Aiken believes that a sore horse is a horse that is responsive to digital palpation and
shows clinical signs of heat or inflammation in the pastern area. TR. 344-345 [AIKEN].
20. The use of a topical anesthesia on the pastern of a sore horse could relieve all of the
horse's pain responses. TR. 417-418 [MILLER].
21. Mr. McConnell is one of the largest trainers of Tennessee Walking Horses. He has a large
facility containing 46 stalls for housing horses. TR. 432 [McCONNELL]. In October of 1989,
he trained 50 horses. CX-8. Currently, he trains 46 horses. TR. 432 [McCONNELL]. He is
well known within the Tennessee Walking Horse industry as a top trainer in talent. TR. 430
[McCONNELL] and TR. 168 [EADES]. He has been a professional trainer for twenty years.
TR. 428 [McCONNELL]. Mr. Eades, APHIS' Senior Investigator in Tennessee, testified that
he considers Mr. McConnell to be a very credible and truthful person. TR. 168 [EADES]. Mr.
Eades further stated that “as many horses as Mr. McConnell has shown and presented for
show and entered for show, I would say that he's been doing a lot of something right or we'd
have more alleged violations on him than what we have.”TR. 169 [EADES].
**5 22. Mr. McConnell has won prizes in many different horse shows. TR. 431
[McCONNELL]. Winning horse shows is very prestigious and increases the business of a successful trainer such as Mr. McConnell. TR. 353 [AIKEN].
23. The respondent has received three warning letters from APHIS regarding violations of the
Act. TR. 149 [EADES]. Including the case at bar, three complaints pursuant to the Horse Protection Act have been filed against the respondent. TR. 430 [McCONNELL]. He has, in the
past, served two disqualification periods of six months each. These periods of disqualification
were pursuant to consent decrees resolving the two prior complaints; and under the terms of
the consent decrees, the respondent neither admitted nor denied the alleged violations and
consented and agreed to the entry of a decision for purposes of settlement only. See In re
*1162Jackie McConnell, et al, 44 Agric. Dec. 712 (1985)vacated in part,Nos. 85-3259,
85-3267, 85-3276 (6th Cir. Dec. 5, 1985) (consent order substituted for original order), printed in51 Agric. Dec. 313 (1992)(McConnell I);In re Rose Day and Jackie McConnell,47 Agric. Dec. 1756 (1988)(McConnell II).
24. Complainant recommended the imposition of a $2,000 civil penalty under 15 U.S.C. §
1825(b)(1) and a four-year disqualification of Mr. McConnell under 15 U.S.C. § 1825(c). Mr.
McConnell can well afford to pay a $2,000 civil penalty without interrupting his ability to
continue to do business. However, no consideration was given by APHIS in making its recommendation for a four-year disqualification to Mr. McConnell's generally excellent reputation
in the horse industry in comparison to other horse trainers or the effect a four-year disqualification shall have on his ability to continue to be a horse trainer in the future. TR. 199-200 and
TR. 229-232 [ZISK].
Conclusions
1. On September 1, 1989, respondent Jackie McConnell, in violation of the Act (15 U.S.C. §
1824(2)(B)), entered for the purpose of showing or exhibiting the horse known as “Executive
Order” as Entry No. 1190, Class No. 93, at the Tennessee Walking Horse National Celebra-
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tion in Shelbyville, Tennessee, while the horse was sore.
2. The appropriate sanction to be imposed on Respondent Jackie McConnell, for his violation
of the Act, is a civil penalty of $2,000 and disqualification for two years from showing, exhibiting or entering any horse in a horse show and from judging, managing or otherwise participating in a horse show, horse exhibition or horse sale or auction.
Pertinent Statutory Provisions
15 U.S.C. § 1821(3) provides:
(3) The term “sore” when used to describe a horse means that -(A) an irritating or blistering agent has been applied, internally or externally, by a person to any limb of the horse,
*1163 (B) any burn, cut, or laceration has been inflicted by a person on any limb of a
horse,
(C) any tack, nail, screw, or chemical agent has been injected by a person into or used
by a person on any limb of a horse, or
**6 (D) any other substance or device has been used by a person on any limb of a
horse or a person has engaged in a practice involving a horse,
and, as a result of such application, infliction, injection, use, or practice, such horse suffers, or can reasonably be expected to suffer, physical pain or distress, inflammation, or
lameness when walking, trotting, or otherwise moving, except that such term does not include such an application, infliction, injection, use, or practice in connection with the
therapeutic treatment of a horse by or under the supervision of a person licensed to practice veterinary medicine in the State in which such treatment was given.
15 U.S.C. § 1824 provides in part:
The following conduct is prohibited:
....
(2) The (A) showing or exhibiting, in any horse show or exhibition, of any horse which is
sore, (B) entering for the purpose of showing or exhibiting in any horse show or horse exhibition, any horse which is sore ... (D) allowing any activity described in clause (A), (B),
or (C) respecting a horse which is sore by the owner of such horse.
15 U.S.C. § 1825(b)(1) provides in pertinent part:
(b)(1) Any person who violates section 1824 of this title shall be liable to the United States
for a civil penalty of not more than $2,000 for each violation.... In determining the amount
of such penalty, the Secretary shall take into account all factors relevant to such determination, including the nature, circumstances, extent and gravity of the prohibited conduct
and, with respect to the person found to have *1164 engaged in such conduct, the degree
of culpability, any history of prior offenses, ability to pay, effect or ability to continue to
do business, and such other matters as justice may require.
15 U.S.C. § 1825(c) provides in pertinent part:
(c) In addition to any fine, imprisonment, or civil penalty authorized under this section,
any person who was convicted under subsection (a) of this section or who paid a civil pen-
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alty assessed under subsection (b) of this section or is subject to a final order under such
subsection assessing a civil penalty for any violation of any provision of this chapter or
any regulation issued under this chapter may be disqualified by order of the Secretary,
after notice and opportunity for a hearing before the Secretary, from showing or exhibiting
any horse, judging or managing any horse show, horse exhibition, or horse sale or auction
for a period of not less than one year for the first violation and not less than five years for
any subsequent violation....
15 U.S.C. § 1825(d)(5) provides:
(5) In any civil or criminal action to enforce this chapter or any regulation under this
chapter, a horse shall be presumed to be a horse which is sore if it manifests abnormal
sensitivity or inflammation in both of its forelimbs or both of its hindlimbs.
Discussion
In enacting the Horse Protection Act, Congress found “that the soring of horses is cruel and
inhumane” and that horses sored for the purposes of improving their gait compete unfairly
with horses that are not sored.15 U.S.C. § 1822.
**7 In order to address these evils, Congress made it unlawful to (1) show or exhibit a horse
which is sore; (2) enter for the purpose of showing or exhibiting a horse which is sore; or (3)
allow the showing or entering of a sore horse.15 U.S.C. § 1824.
The term “sore” describes a horse on which any substance or practice has been used which
causes, or may reasonably be expected to cause, the horse “physical pain or distress, inflammation, or lameness when walking, trotting or otherwise moving.”15 U.S.C. § 1821(3).
*1165 The Act provides for civil as well as criminal penalties. However, for a criminal penalty to be assessed, the violation must be “knowing” in nature.15 U.S.C. § 1825(a). The civil
penalties which may be imposed in this administrative proceeding include monetary sanctions
of not more than $2,000 per violation and disqualification from horse shows, exhibitions,
sales and auctions for not less than one year for the first violation and not less than five years
for any subsequent violation.15 U.S.C. § 1825(b)(1) and (c).
I have found and concluded that Mr. McConnell violated the Act when he entered “Executive
Order,” a horse which was then sore and which he had trained, to be shown and exhibited at
the Tennessee Walking Horse National Celebration on September 1, 1989. This conclusion
and my underlying findings are based on the testimony of two highly experienced and completely credible veterinarians who examined the horse when Mr. McConnell presented it for
preshow inspection. I have found their testimony and recorded recollections to be more trustworthy and reliable than the testimony of Mr. Kimmons, Dr. Aiken or Dr. Miller. Dr. Miller
did not examine the horse. Mr. Kimmons has been an employee of Mr. McConnell who does
not possess the professional training and experience of either Dr. Hendricks or Dr. Riggins.
Dr. Aiken, although an equine practitioner, was not, on September 1, 1989, as experienced as
either Drs. Hendricks or Riggins in examining horses to detect those which are “sore” as that
term is employed by the Act. Moreover, his examination of the horse took place approximately a half hour after the pre-show inspection; by which time the pain symptoms the horse
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had exhibited could have subsided or have been masked by the use of anesthetic. It is also
noted that the DQP who originally passed the horse when asked by Dr. Hendricks to reexamine it, did then detect a pain reaction sufficient to cause him to reject the horse from being exhibited. The fact that he was able to detect pain in only one front leg rather than both, as had
the APHIS veterinarians, would still render the horse “sore” under the Act. The Act defines a
horse as “sore” if “any limb of the horse” has been so abused as to cause it pain when walking.15 U.S.C. § 1821(3). The significance of both forelimbs being found to manifest abnormal
sensitivity is that a statutory presumption of soreness is thereby created.15 U.S.C. §
1825(d)(5).
**8 I believe that Drs. Hendricks and Riggins used appropriate palpation techniques to discover the painfulness on both front pasterns which, as shown by the diagram they prepared at
the time (CX-4), were located symmetrically. I further believe their testimony that the horse
walked in a “tucked” manner as Mr. McConnell led it on a tight rein. Walking in a tucked
manner and the need to use a tight rein, i.e., pull a resistant horse, are well recognized symptoms of *1166 a horse exhibiting pain when walking. I, therefore, necessarily, conclude that
Mr. McConnell violated the Act by entering a “sored” horse.
My remaining responsibility is to impose the appropriate sanction under the Act for this violation.
A civil penalty of not more than $2,000 may be assessed for each violation of the Act. A
single violation occurred here. As the horse's trainer, Mr. McConnell must be considered
highly culpable and the gravity and nature of his prohibited conduct is concluded to be severe.
He is financially able to pay the maximum $2,000 civil penalty without it having an adverse
effect on his ability to continue to do business. Having taken into account each of the factors
specified in the Act for determining the civil penalty, I conclude that a $2,000 civil penalty
should be imposed.
More difficult are my duties in determining what period of disqualification should also be imposed. Inasmuch as the two prior complaints against Mr. McConnell were eventually settled
by consent decrees, he does not come within the language of the Act which calls for a disqualification of “not less than five years for any subsequent violation.”See Larry Edwards, 49 Agric. Dec. 188, 203 (1990), aff'd per curiam,943 F.2d 1318 (11th Cir. 1991) (unpublished),
cert. denied,112 S.Ct. 1475 (1992).
However, it is appropriate to consider the fact that Mr. McConnell has previously been disqualified on a consensual basis for two periods of six months each and inasmuch as those consensual suspensions did not deter the current violation, a longer period of disqualification is
needed.See Wade Markham, 51 Agric. Dec. 419, 429 n.6 (1992) (citing Spencer Livestock
Comm'n Co. v. USDA, 841 F.2d 1451, 1458 (9th Cir. 1988)).
But I believe the four-year period recommended by Mr. Zisk on behalf of APHIS to be excessive when consideration is given to Mr. McConnell's generally excellent reputation in the
horse industry as attested to by a Senior APHIS investigator (See Finding 23). Imposition of a
four-year disqualification would virtually forever eliminate from the Tennessee Walking
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Horse Industry a horse trainer who has gained a favorable reputation. It would be imposed to
send a message to its remaining members so as “to eliminate the inhumane practice of soring
horses.”TR. 208 [ZISK].
There are three problems with this approach.
....
APHIS has obtained impressive results within the constraints of very limited financial resources to decrease the degree to which horses are sored. It has skillfully addressed the most
difficult task of balancing the demands of those who would eliminate every use of painful
stimuli in horse training with those *1167 who believe it necessary to the horse industry to retain the spectacle of high-stepping Tennessee Walking Horses doing “the big lick.” ...
**9 Mr. McConnell has served disqualifications totalling one year in length. I believe it now
appropriate to impose a two-year disqualification. Two years is a sufficiently long period that
it should impress Mr. McConnell with his need to faithfully comply with the Act, but will allow him the opportunity to return to his chosen profession where he has become highly respected, at a point in time when he may still be able to renew his career.
Accordingly, the following Order is being entered.
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER
Respondent argues, in effect, that Complainant failed to meet its burden of proof that Respondent's horse was sore, but there is much more than a preponderance of the evidence that
Respondent violated the Act, as alleged in the Complaint, which is all that is required.[FN2]
See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). Specifically, Respondent argues that Dr. Riggins had no present recollection of his examination of “Executive Order”
(Appeal Petition at 5-6), but the Chief ALJ properly gave weight to Dr. Riggins' affidavit (CX
6) prepared from his statement written the night of the show or the next morning (Tr. 89), as
well as the Summary of Alleged Violations form (CX 4), which was filled out the night of the
show. Dr. Riggins testified that he signed the Summary of Alleged Violations form “[b]ecause
I agreed on what the findings were on the document ... and this is what we found” (Tr. 92).
Accordingly, the past recollection recorded was properly received and given weight by the
Chief ALJ.In re Gray, 52 Agric. Dec. ___, slip op. at 40-41 (July 23, 1993), appeal docketed,
No. 93-3875 (6th Cir. Aug. 20, 1993).
Respondent argues that the Chief ALJ should not have given more weight to the testimony of
Dr. Hendricks and Dr. Riggins than that of Dr. Aiken (Appeal Petition at 9-10). But Dr. Aiken
did not become a veterinarian until 1986 (Tr. 327), while Dr. Riggins became one in 1956 (Tr.
87) and Dr. Hendricks in 1964 (Tr. 26). Dr. Hendricks and Dr. Riggins had each examined
between 4,000 and 6,000 horses for soreness under the Horse Protection Act, each *1168 beginning such activity in the 1970's (Tr. 27, 35, 87, 91). Dr. Aiken, on the other hand, had never seen evidence that a Walking Horse was sored (Tr. 341-42, 350-51), and he was not familiar with the definition of “sore” in the Act (Tr. 343-45). Accordingly, the Chief ALJ properly
gave more weight to the testimony of Dr. Hendricks and Dr. Riggins than that of Dr. Aiken.
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Respondent further argues that there is no evidence that anesthesia was used on the horse
between its examination by Drs. Hendricks and Riggins and the later examination by Dr.
Aiken. The Chief ALJ noted that Dr. Aiken's examination “took place approximately a half
hour after the pre-show inspection; by which time the pain symptoms the horse had exhibited
could have subsided or have been masked by the use of an anesthetic” (Initial Decision at
10-11). Since the Chief ALJ's statement gives an alternative other than anesthesia (i.e., that
the pain could have subsided in a half hour), this is an issue of no real moment. But, in any
event, Dr. Hendricks testified that anesthesia could take effect in just a couple of minutes (Tr.
84), which could numb the pain responses so that no pain response, or only a weak pain response, could be detected (Tr. 443-46). Dr. Hendricks further testified that a topical anesthesia
could be applied that could not be detected or tasted (Tr. 447). Respondent's expert, Dr.
Miller, agreed that a topical anesthesia might not, or probably would not, be detected (Tr.
417-18). The House Report on the 1976 amendments to the Act noted that “sensitivity in the
limbs of a horse is frequently masked by application or injection of anesthetic substances” (
H.R. Rep. No. 94-1174, 94th Cong., 2d Sess. 5 (1976)).
**10 Respondent argues that the Chief ALJ should not have given weight to the testimony of
Dr. Hendricks and Dr. Riggins that they would have expected the horse to experience pain
while moving with chains (Appeal Petition at 6-7; and see Tr. 35-36, 94, 121-22). This is the
identical type of expert testimony that is routinely given weight in Horse Protection Act cases,
and the Chief ALJ properly gave weight to such testimony in this case. Moreover, Dr.
Hendricks and Dr. Riggins both observed that the horse actually walked abnormally. The
Summary of Alleged Violations form states in Item 29, “WAY OF GOING (Explain if significantly abnormal),”“tucked when led with tight rein” (CX 4; see also CX 5, 6). Although a
horse is normally led with a loose rein to determine whether it is moving normally (Tr. 73-74,
385), this horse had to be encouraged to walk with a tight rein. As Dr. Hendricks testified (Tr.
35-37):
Q. Okay. Doctor, in looking at the examination form, and also in your affidavit, can you
tell us if you would have expected this horse to experience pain while walking, trotting or
otherwise moving?
*1169 ....
THE WITNESS: Yes, based on my examination, I would expect him to have trouble walking.
Q. (By Ms. Deskins) Can you tell us why that is?
A. Because of the painful condition of his feet, he had trouble walking. When he was led
off, he led with a tight rein, he was tucked up, he didn't walk freely.
Q. Okay. When you say “he didn't walk freely,” can you explain to us a little bit more
about what you mean by that?
A. Well, when he was led off, he kind of pulled back on the rein, he didn't just -- he wasn't
extremely anxious to be walked. He was a little reluctant to walk.
Q. Doctor, is that -- is it normal for a horse to walk in that manner?
....
THE WITNESS: The way he led off was not normal for that type horse. He was reluctant
to lead, he was standing back, he had to be encouraged to walk, because of the painful
condition.
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Respondent argues that the testimony of Doug Watkins, the DQP, does not support the Chief
ALJ's statement that when the DQP reexamined the horse, he detected a pain reaction sufficient to cause him to reject the horse from being exhibited (Appeal Petition at 11-12).
However, the Chief ALJ expressly stated that his conclusion and underlying findings that the
horse was sore are “based on the testimony of two highly experienced and completely credible
veterinarians who examined the horse when Mr. McConnell presented it for pre-show inspection,” viz., Dr. Hendricks and Dr. Riggins (Initial Decision at 10). The Chief ALJ merely
“noted that the DQP who originally passed the horse when asked by Dr. Hendricks to reexamine it, did then detect a pain reaction sufficient to cause him to reject the horse from being exhibited” (Initial Decision at 11). In addition, the DQP did, in fact, issue a DQP ticket to Respondent McConnell, disqualifying the horse from showing (CX 2, 3). Hence there is no basis
for *1170 Respondent's argument as to this matter.
**11 Finally, Respondent argues that the Chief ALJ erred in refusing to allow Respondent's
expert witness, Dr. Miller, to give his opinion, based on his review of the Summary of Alleged
Violations form (CX 4) and the affidavits of Dr. Hendricks and Dr. Riggins (CX 5, 6), as to
whether “Executive Order” was sore when examined by Dr. Hendricks and Dr. Riggins
(Appeal Petition at 1-4; see Tr. 382-83). Since Dr. Miller admittedly did not examine the
horse at any time, it was proper for the Chief ALJ to disallow that testimony.See In re Holcomb,35 Agric. Dec. 1165, 1172 (1976). Dr. Miller was permitted to give his expert opinion,
based on his examination of the foregoing documents (CX 4, 5, 6), as to deficiencies in the
Department's examination (e.g., Tr. 384-85, 424). There was no error in the Chief ALJ's rulings as to Dr. Miller's testimony.
Complainant's appeal challenges only the length of the disqualification order. Complainant
contends that a 4-year disqualification order is appropriate because of Respondent's past history of two periods of 6-month suspensions imposed as a result of consent decisions. Respondent argues that if a disqualification order is imposed, it should not exceed the 1-year order customarily imposed on first-time violators (Respondent's Brief in Opposition to Complainant's Appeal Petition at 4-5).
The Department's current sanction policy is set forth in In re S.S. Farms Linn County, Inc.
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991),
aff'd,No. 91-70169 (9th Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to be cited as
precedent under 9th Circuit Rule 36-3), as follows:
It is appropriate to state expressly the practice that has been followed by the Judicial Officer in recent cases, viz., that reliance will no longer be placed on the “severe” sanction
policy set forth in many prior decisions, e.g., In re Spencer Livestock Comm'n Co., 46 Agric. Dec. 268, 435-62 (1987), aff'd on other grounds,841 F.2d 1451 (9th Cir. 1988).
Rather, the sanction in each case will be determined by examining the nature of the violations in relation to the remedial purposes of the regulatory statute involved, along with all
relevant circumstances, always giving appropriate weight to the recommendations of the
administrative officials charged with the responsibility for achieving the congressional
purpose.
The reasons why a 1-year disqualification order is necessary in most soring *1171 cases to
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achieve the purposes of the Act are set forth in In re Stamper, 42 Agric. Dec. 20, 44-63 (1983)
, aff'd,722 F.2d 1483 (9th Cir. 1984), reprinted in51 Agric. Dec. 302 (1992), an excerpt from
which is set forth as an Appendix. The Chief ALJ correctly increased the customary, first offender disqualification order to 2 years because two consensual suspensions of 6 months each
did not deter the present violation (Initial Decision at 12). However, I disagree with Complainant's argument that the disqualification order should be increased to 4 years. Complainant's argument is based on Respondent's “history of violations” (Complainant's Appeal at 8).
However, Respondent has no history of violations.[FN3] Respondent has only a history of
warnings and consent decisions, none of which qualifies as a proven or admitted prior violation. Accordingly, although I believe that the Chief ALJ properly imposed a 2-year disqualification order on Respondent (In re Markham, 51 Agric. Dec. 419, 429 n.6 (1992), citing
Spencer Livestock Comm'n Co. v. USDA, 841 F.2d 1451, 1458 (9th Cir. 1988) (“The fact that
the [prior] consent orders were violated could be used to determine what kind of sanction is
needed to deter these Respondents from conduct prohibited by the statute”)), I disagree with
Complainant's recommendation for a 4-year disqualification order based on a “history of violations.” I do, however, agree with Complainant that some of the reasons given by the Chief
ALJ for not imposing the requested 4-year disqualification order are improper, and I have
omitted them from the portions of the Chief ALJ's Initial Decision that I have adopted.[FN4]
**12 For the foregoing reasons, the following Order is issued.
Order
1. Respondent Jackie McConnell is assessed a civil penalty of $2,000, which shall be paid by
certified check or money order made payable to the Treasurer of the United States and forwarded to Sharlene A. Deskins, U.S. Department of Agriculture, Office of the General Counsel,
Room 2014, South Building, Washington, DC 20250-1417, within 30 days from the date of
service of this *1172 Order on Respondent.
2. Respondent Jackie McConnell is disqualified for 2 years from showing, exhibiting or entering any horse, directly or indirectly through any agent, employee, or other device, and from
judging, managing or otherwise participating in any horse show, horse exhibition, or horse
sale or auction.
The provisions of this disqualification order shall become effective on the 30th day after service of this Order on Respondent.
APPENDIX
Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd,722 F.2d 1483 (9th Cir.
1984), reprinted in51 Agric. Dec. 302 (1992).
FNa. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was appointed in January 1971, having been involved with the Department's regulatory programs since
1949 (including 3 years' trial litigation; 10 years' appellate litigation relating to appeals from
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the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and
Stockyards Act regulatory program).
FN1 The complaint alleged that the horse's owner, Floyd Sherman, allowed the horse's entry
while sore. Mr. Sherman settled the allegations against him by signing a consent decision issued on December 5, 1991.
FN2 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC,
450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd,713
F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc.,37 Agric. Dec. 1336, 1346
(1978), aff'd,No. 78-3134 (D.N.J. May 25, 1979), aff'd mem.,614 F.2d 770 (3d Cir. 1980).
FN3 See In re Edwards, 49 Agric. Dec. 188, 203 (1990), aff'd per curiam,943 F.2d 1318 (11th
Cir. 1991) (unpublished), cert. denied,112 S.Ct. 1475 (1992).
FN4 The Chief ALJ's views, which I have not adopted, are that America has not espoused
severe sanctions as a deterrent to others, that violators do not consider the severity of the penalty that might befall them if caught, and that horse soring cannot be eliminated without action
devices being completely prohibited (Initial Decision at 12-13).
52 Agric. Dec. 1156, 1993 WL 761563 (U.S.D.A.)
END OF DOCUMENT
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53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)
United States Department of Agriculture (U.S.D.A.)
**1 In re: BILL YOUNG AND
FLOYD
SHERMAN
.
HPA Docket No. 91-203.
Decision and Order filed August 3, 1994.
*
1232
HORSE PROTECTION ACT
Civil penalty -- Horse soring -- Horse trainer -- Entering -- Disqualification order -- Preponderance of evidence -- Expert witnesses -- Past recollection recorded -- Rebuttable presumption of soring -- Ames study -- Auburn study -- Lameness not required.
The Judicial Officer reversed the Decision by Judge Kane (ALJ), which dismissed the Complaint alleging that Respondent Young entered for the purpose of showing or exhibiting a
horse while the horse was sore, and Respondent Sherman, owner of the horse, allowed such
entry. The Judicial Officer assessed civil penalties of $2,000 against each Respondent, and
disqualified each Respondent for 1 year, inter alia, from showing, exhibiting or entering a
horse in a horse show. “Entering” a horse is a continuing process, not an event, and includes
all activities required to be completed before a horse can actually be shown or exhibited.
Much more than a preponderance of the evidence supports the allegations of the Complaint,
which is all that is required. A horse may be found to be sore based solely upon the professional opinion of veterinarians from their palpation of the horse's pasterns. Past recollection
recorded, in the form of affidavits and a summary form, made while the events were fresh in
the witnesses' minds, is reliable, probative and substantial. Abnormal way of going, or gait deficit, is not required. The Ames and Auburn studies, relied on by Respondents, are outdated.
The general consensus of a 1991 Atlanta meeting and the 1991 Recommended Protocol for
DQP examinations are not persuasive. The amendment to the Fiscal Year 1993 budget for
APHIS, prohibiting the payment of salary to any Department veterinarian who relies solely on
the use of digital palpation as the only diagnostic test to determine whether or not a horse is
sore, and the language in the 1994 appropriations bill conference report that digital palpation
should not be used as the sole means of determining soring, are not applicable. Bilateral, reproducible pain in response to palpation, standing alone, is sufficient to be considered abnormal sensitivity and thus raise the statutory presumption of a sore horse, and to support a finding of a violation of the Act. Examinations of the private veterinarians and DQPs in this case
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are not as persuasive as those of the USDA veterinarians. The facts and circumstances of this
case reveal no basis for an exception to the general policy of imposing the minimum 1-year
disqualification order on the person who entered the sore horse, in addition to a $2,000 civil
penalty.
Sharlene A. Deskins, for Complainant.
G. Thomas Blankenship, Indianapolis, Indiana, for Respondents.
Initial Decision issued by Paul Kane, Administrative Law Judge.
Decision and Order issued by Donald A. Campbell, Judicial Officer.
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*1233 Preliminary Statement
This is a disciplinary administrative proceeding under the Horse Protection Act of 1970, as
amended (15 U.S.C. s 1821 et seq.). On November 17, 1993, Administrative Law Judge Paul
Kane (ALJ) filed an Initial Decision and Order in which he dismissed the Complaint for lack
of proof, which alleges that Respondent Young entered for the purpose of showing or exhibiting a horse at the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee,
on August 31, 1990, while the horse was sore, and that Respondent Sherman, owner of the
horse, allowed such entry.
**3 On February 18, 1994, Complainant appealed to the Judicial Officer, to *1235 whom final
administrative authority to decide the Department's cases subject to 5 U.S.C. ss 556 and 557
has been delegated (7 C.F.R. s 2.35).[FNa1] On June 20, 1994, the case was referred to the Judicial Officer for decision.
Based upon a careful consideration of the entire record in this case, I conclude that a preponderance of the evidence supports the allegations of the Complaint. I am assessing a civil penalty of $2,000 as to each Respondent, and disqualifying each Respondent for 1 year from
showing, exhibiting, or entering any horse, and from judging, managing, or otherwise participating in any horse show. For convenience, I am using portions of the Initial Decision as a
draft, with deletions shown by dots, additions shown by brackets, and with trivial changes not
specified. Additional conclusions by the Judicial Officer follow the ALJ's conclusions.
ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION
(AS MODIFIED)
This decision is promulgated pursuant to the Administrative Procedure Act, Pub. L. 89-554,
80 Stat. 384 (1966), as amended,[FN2] the Rules of Practice governing proceedings under the
Horse Protection Act, 9 C.F.R. ss 12.1-.10 (1993), and the Rules of Practice of the Department
of Agriculture Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. ss 1.130
-.151 (1993).
The Administrator of the Animal and Plant Health Inspection Service of the Department of
Agriculture, by complaint filed September 12, 1991, alleges in relevant part that on August

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)

Page 4

31, 1990, respondents Bill Young and Floyd Sherman entered or allowed the entry of a horse
for the purpose of showing or exhibiting, while the animal was sore in violation of the Horse
*1236 Protection Act, Pub. L. 91-540, 84 Stat. 1404 (1970), as amended[FN3] (hereinafter the
“Act”). The Administrator seeks the imposition of civil penalties and the disqualification of
respondents from participation in the horse industry for a period of time. By answer filed
November 12, 1991, respondents deny the essential allegations of the complaint.
A public hearing was held March 2 through March 4, 1993, in Nashville, Tennessee, before
the undersigned. Proposed findings, briefs and reply briefs were subsequently filed by counsel. To the extent indicated, counsels' proposals are adopted herein. All other proposed findings, conclusions or arguments are rejected as irrelevant or lacking legal or evidentiary bases.
As used herein, “Tr.” refers to the transcript of the public hearing. “CX” refers to the
numbered exhibits offered by complaint counsel. “RX” refers to the numbered exhibits
offered by counsel for respondents.
The interests of the Department are represented by Sharlene A. Deskins, Esq., Washington,
D.C. The interests of respondents are represented by G. Thomas Blankenship, Esq., Indianapolis, Indiana.
Upon consideration of all matters of record, the following Findings of Fact and Conclusions
of Law are reached. . . .
Statute[]
**4 The following statutory provisions are applicable to this case. [The statutory provisions
set forth below are from the United States Code, rather than from the unofficial version quoted
by the ALJ, and include additional sections not quoted by the ALJ. The ALJ's footnotes 3
through 7 are omitted].
[Section 2(3) of the Act (15 U.S.C. s 1821(3)) provides:
As used in this chapter unless the context otherwise requires:
....
(3) The term “sore” when used to describe a horse means that-(A) an irritating or blistering agent has been applied, internally or externally, by a person
to any limb of a horse,
*1237 (B) any burn, cut, or laceration has been inflicted by a person on any limb of a
horse,
(C) any tack, nail, screw, or chemical agent has been injected by a person into or used by a
person on any limb of a horse, or
(D) any other substance or device has been used by a person on any limb of a horse or a
person has engaged in a practice involving a horse,
and, as a result of such application, infliction, injection, use, or practice, such horse suffers, or
can reasonably be expected to suffer, physical pain or distress, inflammation, or lameness
when walking, trotting, or otherwise moving, except that such term does not include such an
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application, infliction, injection, use, or practice in connection with the therapeutic treatment
of a horse by or under the supervision of a person licensed to practice veterinary medicine in
the State in which such treatment was given.]
[Section 5(2) of the Act (15 U.S.C. s 1824(2)) provides:
The following conduct is prohibited:
....
(2) The (A) showing or exhibiting, in any horse show or horse exhibition, of any horse
which is sore, (B) entering for the purpose of showing or exhibiting in any horse show or
horse exhibition, any horse which is sore, (C) selling, auctioning, or offering for sale, in
any horse sale or auction, any horse which is sore, and (D) allowing any activity described
in clause (A), (B), or (C) respecting a horse which is sore by the owner of such horse.]
[Section 6(d)(5) of the Act (15 U.S.C. s 1825(d)(5)) provides:
(d)(5) In any civil or criminal action to enforce this chapter or any regulation under this
chapter a horse shall be presumed to be a horse which is sore if it manifests abnormal sensitivity or inflammation in both of its forelimbs or both of its hindlimbs.]
*1238 [Section 6(b) of the Act (15 U.S.C. s 1825(b)) states:
(1) Any person who violates section 1824 of this title shall be liable to the United States
for a civil penalty of not more than $2,000 for each violation. No penalty shall be assessed
unless such person is given notice and opportunity for a hearing before the Secretary with
respect to such violation. The amount of such civil penalty shall be assessed by the Secretary by written order. In determining the amount of such penalty, the Secretary shall take
into account all factors relevant to such determination, including the nature, circumstances, extent, and gravity of the prohibited conduct and, with respect to the person found
to have engaged in such conduct, the degree of culpability, any history of prior offenses,
ability to pay, effect on ability to continue to do business, and such other matters as justice
may require.
**5 (2) Any person against whom a violation is found and a civil penalty assessed under
paragraph (1) of this subsection may obtain review in the court of appeals of the United
States for the circuit in which such person resides or has his place of business or in the
United States Court of Appeals for the District of Columbia Circuit by filing a notice of
appeal in such court within 30 days from the date of such order and by simultaneously
sending a copy of such notice by certified mail to the Secretary. The Secretary shall
promptly file in such court a certified copy of the record upon which such violation was
found and such penalty assessed, as provided in section 2112 of title 28. The findings of
the Secretary shall be set aside if found to be unsupported by substantial evidence.
(3) If any person fails to pay an assessment of a civil penalty after it has become a final
and unappealable order, or after the appropriate court of appeals has entered final judgment in favor of thee Secretary, the Secretary shall refer the matter to the Attorney General, who shall recover the amount assessed in any appropriate district court of the United
States. In such action, the validity and appropriateness of the final order imposing the civil
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penalty shall not be subject to review.
(4) The Secretary may, in his discretion, compromise, modify, or remit, with or without
conditions, any civil penalty assessed under this *1239 subsection.]
[Section 6(c) of the Act (15 U.S.C. s 1825(c)) states in part:
(c) In addition to any fine, imprisonment, or civil penalty authorized under this section,
any person who was convicted under subsection (a) of this section or who paid a civil penalty assessed under subsection (b) of this section or is subject to a final order under such
subsection assessing a civil penalty for any violation of any provision of this chapter or
any regulation issued under this chapter may be disqualified by order of the Secretary,
after notice and an opportunity for a hearing before the Secretary, from showing or exhibiting any horse, judging or managing any horse show, horse exhibition, or horse sale or
auction for a period of not less than one year for the first violation and not less than five
years for any subsequent violation].
Findings of Fact
1. Respondent Bill Young is an individual whose mailing address is Route 1, Box 289,
Murchison, Texas 75778. (Answer 1A.)
2. Respondent Floyd Sherman is an individual whose mailing address is 6538 Linden Lane,
Dallas, Texas 75230. (Answer 1B.)
3. At all times relevant herein, Bill Young was the trainer of the Tennessee Walking Horse
known as “A Mark For Me.” (CX 2, 4, 7, 8)
4. At all times relevant herein, Floyd Sherman was the owner of “A Mark For Me.” (CX 9)
Mr. Sherman is the owner of the Backward S Ranch in Murchison, Texas. (Tr. 338)
5. “A Mark For Me” was entered as Entry No. 795, Class No. 93, Owner-Amateur Riders, at
the 52nd Annual Tennessee Walking Horse National Celebration at Shelbyville, Tennessee,
on August 31, 1990. (CX 1)
**6 6. Mr. Young transported “A Mark For Me” directly from Memphis, Tennessee, to the
Shelbyville show. (Tr. 295)
7. When leading “A Mark For Me” from the stabling area to the inspection area to present the
horse for pre-show inspection, Mr. Young took the horse on a route down a road which was
crowded with spectators arriving to see the exhibition. (Tr. 320- 321) The path from this thoroughfare to the inspection area consisted of a much narrower alleyway utilized [only] by those
involved in the evening's performance. (Tr. 321, 375)
8. While being led up the narrow lane by Mr. Young, “A Mark For Me” *1240 was bumped or
disturbed from behind by an unruly horse[, a black stallion (Tr. 378-379),] which was also being led to the inspection area. (CX 8; Tr. 321-322, 375-376, 379) “A Mark For Me” became
highly agitated as a result of this encounter. (Tr. 322, 376) Mr. Young testified that he did not
attempt to take the horse aside and calm it after the incident and prior to the inspection be-
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cause the exhibition was scheduled to commence. (Tr. 322-323)
9. Mr. Young presented the horse to the Designated Qualified Person (DQP),[FN8] Harold
White, for pre-show inspection. (CX 7; Tr. 295)
10. At the pre-show inspection, DQP White rejected “A Mark For Me” because the horse was
sensitive in both front feet. (CX 2, 3; Tr. 385) [From a medical viewpoint,] “[s]ensitivity” is
not the equivalent of “sore.” ([Tr. 90,] CX 2) [“[B]ut the DQP system uses it as synonymous”
with sore. (Tr. 90.) However, DQP White did not personally use the term “sensitive” as equivalent to the term “sore.” (Tr. 385-390)]
11. Immediately after being examined by DQP White, “A Mark For Me” was examined by Allen M. Knowles and L. S. Crichfield, veterinarians employed for this purpose by the United
States Department of Agriculture. (CX 5, 6) Dr. Knowles has examined horses for compliance
with the Act since 1974, having examined several thousand horses in that time[, including
about a thousand a year for the last 8 or 10 years]. (Tr. 12) Dr. Crichfield had been involved in
enforcement of the HPA from 1973 to the time of the events under consideration[, involving
the examination of several thousand horses for compliance with the Act (Tr. 161)]. (Tr. 139)
12. Dr. Knowles had, at the time of the hearing, no recollection of his examination of “A
Mark For Me,” and hence the results thereof. (Tr. 17-18) Dr. Crichfield also testified: “I don't
independently remember this case. . . .” (Tr. 144)
13. After their examinations of the horse, the two veterinarians concurred that the horse was
“sore” as defined by the Act. (CX 4-6) If these two veterinarians had not concurred in their
field findings and conclusions, they would not have initiated the action which led to this proceeding. (Tr. 119, 182)
14. The only physical examination conducted by Drs. Knowles and Crichfield for the purpose
of obtaining objective signs of condition was that *1241 of digital palpation. [They also
checked its heel/toe measurement, pad band measurement, looked for any prohibited substance, and watched its way of going when it was being led away, none of which contributed
to the diagnoses that the horse was sore, as defined by the Act (CX 4, 5; Tr. 41-42, 50,
103-106, 128-129, 178-179, 203-206).] This protocol[, i.e., palpation,] requires that the subject horse be encouraged to present its forelimbs, raising each hoof, thereby shifting its weight
to three legs. This movement is achieved by Dr. Knowles when he “grab(s) the tendons on the
back of the leg and apply(ies) a light pressure.”(Tr. 89) Dr. Knowles acknowledged that he
“quite often find(s) tendons that are painful.”(Tr. 90) There is no allegation or proof that painful tendons evidence any violation of the Act. Palpation is achieved by applying thumb pressure to the forelimb tissues of horses subjected to examination. (Tr. 50, 179-183) Dr. Knowles
testified that moderate pressure is used, enough to change the color of the thumb or flatten the
ball of the thumb. (Tr. 50) Reports of reactions to digital palpations will include observations
as to loci and degree of pain. (Tr. 28, 147)
**7 15. Dr. Knowles recorded [in his affidavit] that he had observed mild pain responses to
palpation in the posterior pasterns and extreme responses in the anterior pasterns, particularly
on the medial side when he palpated “A Mark For Me.” (CX 5) He also recorded that the
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horse attempted to jerk its foot back, tightened its abdominal muscles and shifted its weight to
its rear feet. (CX 5) [Specifically, Dr. Knowles' affidavit dated September 1, 1990, the day
after the examination, states (CX 5):]
[I am a veterinarian employed by the USDA-APHIS-VS. On 8\31\>90, I was assigned to work
the 52nd Tennessee Walking Horse National Celebration, Shelbyville, TN. A Tennessee
Walking Horse, A Mark For Me, with entry #795 was presented for inspection by Bill Young,
the trainer. The horse was entered in Class #93, Owner-Amateur Riders on Walking Horses,
Specialty, Championship. The horse was checked by Harold White, the DQP, and turned
down. The horse showed a strong withdrawal response of the forelimbs along with tightening
of the abdominal muscles and shifting of weight to the rear feet when the painful areas were
palpated.
After the DQP had finished his examination, I asked Mr. Young to let me examine the horse. I
approached the left side of the horse and picked up the left front foot. I found a mild pain response on the posterior[, i.e., back,] pastern and an extreme pain response on the *1242 anterior[, i.e., front,] pastern with the most severe pain on the medial[, i.e., inside (Tr. 167-168),]
side of the anterior pastern. The horse tried to jerk his foot back, tighten his abdominal
muscles, and shift weight to his rear feet when the painful areas were palpated. I moved to the
right foot and found a mild pain response on the posterior pastern and an extreme pain response on the anterior pastern with the most severe pain on the medial side of the anterior
pastern. The horse' body response was the same when the painful areas were palpated.
I then asked Dr. Crichfield to examine the horse while I watched. The horse showed a strong
withdrawal response of the forelimbs along with tightening of the abdominal muscles and
shifting of weight to the rear feet when the painful areas were palpated.
We dismissed the horse and we watched his way-of-going as he was lead [sic] away. The
horse moved freely with a loose rein.
We found this horse sore as defined by the Horse Protection Act. Dr. Crichfield informed Mr.
Young of our findings. Information was taken from Mr. Young by John Eades and recorded
along with our findings on form 7077.
In my professional opinion the pain exhibited by this horse was caused by a combination of
caustic chemicals and/or action devices.]
16. Dr. Crichfield recorded that during the examination he administered, “A Mark For Me”
gave minimal responses to palpation of the posterior surfaces of both front pasterns. (CX 6)
Dr. Crichfield's notes[, i.e., affidavit,] also reflect that upon palpation of the anterior surfaces
of both front pasterns, the horse attempted to withdraw its limbs, tightened its abdominal
muscles, moved its head and forequarters upward, sagged backward onto its hindquarters and
moved its rear feet forward. (CX 6) The document recording Dr. Crichfield's examination reflects that the most pronounced responses were elicited upon palpation of the medial portion
of the anterior pasterns. (CX 6) [Specifically, Dr. Crichfield's affidavit dated September 1,
1990, the day after the examination, states (CX 6):]
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**8 [I am a veterinarian employed by the United States Department of Agriculture. On the
night of August 31, 1990 I was assigned to work *1243 in the inspection area at the Walking
Horse National Celebration, Shelbyville TN. My duties were to monitor and evaluate the
DQPs as they did their inspections and to check horses myself for violations of the Horse Protection Act.
On this night I observed DQP Harold White do a pre-show examination on a black stallion
named “A Mark For Me,” exhibitor number 795, entered in Class number 93. This horse was
showing strong signs of pain when DQP White was palpating the front pasterns. The DQP rejected the horse for showing and issued a ticket for the horse being sensitive in both front pasterns.
After the DQP finished, Dr. Allen M. Knowles, another [correction initialled] USDA veterinarian assigned to work at this show, did a palpation examination of the front limbs of this
horse. I observed that the horse gave the same strong signs showing that there were
[correction initialled] painful areas on both front pasterns when Dr. Knowles palpated the
front pasterns.
After Dr. Knowles finished his examination, he asked me to examine this horse. When I palpated the posterior surfaces of both front pasterns I could detect some areas of pain over the
bulbs of the heels and in the pocket, but the responses the horse gave were minimal indicating
these areas were not too painful. When palpating [correction initialled] the anterior surfaces of
both front pasterns the responses the horse gave were very strong, with the anterior-medial
surfaces being the most painful. Light to moderate digital palpation of both anterior surfaces
produced the following signs of pain. The horse would strongly withdraw the limb being palpated, at the same time his head and forequarters would go upward, he would sag backward
onto his hindquarters, while tucking and tightening his abdominal muscles. The horse also
moved his rear feet forward at the time of palpation. The above described signs of pain were
consistent with our palpation and readily repeatable.
After I finished examination of the horse, Dr. Knowles and I discussed our findings and we
both agreed this horse met the criteria to be written up as a “Sore Horse” as defined by the
Horse Protection Act. I then informed the custodian/trainer of the horse, Bill Young, that we
were writting [sic] the horse up as a “Sored” horse.]
17. Mr. Young observed the examinations performed by Drs. Knowles and Crichfield. Mr.
Young did not see reactions as recorded by them. (Tr. *1244 324) [Specifically, he
“disagree[d] that there was a strong response” (Tr. 324), but in his affidavit he admitted that
when the DQP palpated the left foot, the “horse reacted (moved his foot),” and that when the
DQP checked his right foot for the second time, “the horse moved” (CX 8, pp. 4-5). He admitted that the “USDA Veterinarians then checked the horse and found him to be sore, same results as the DQP” (CX 8, p. 5).] Dr. Knowles did not observe the Department's protocol (RX 1)
during his examination of “A Mark For Me.” (Tr. 61) [Specifically, the Department's protocol
(RX 1), dated February 14, 1989, stated that a horse would be considered to be sore if it exhibited only “one” indicia of pain, but Dr. Knowles testified that, in practice, in 1990, “we are
asking for more than one indicia of pain” (Tr. 61). They observed seven indicia of pain when
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they examined “A Mark For Me,” and recorded them on the SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077, prepared immediately after their examination, viz., (i)
“This horse had a very strong take away response [withdrawing of feet] and [(ii)] upward jerk
of head, and [(iii)] forequarters-[(iv)] sagged back onto hindquarters, [(v)] tucked & [(vi)]
tightened abdominal muscles, [(vii)] shuffed hind feet forward” (CX 4, Item 31). Dr. Knowles
stated candidly that “we were not calling them as close in 1990 as we did in 1989” (Tr. 62).]
**9 18. Immediately following the examinations by Dr. Knowles and Dr. Crichfield, the Government's employees began to generate documents relating to their conclusions. These veterinarians and their assisting investigators customarily utilize a Government form entitled
“SUMMARY OF ALLEGED VIOLATIONS, [APHIS] FORM 7077” and affidavits to memorialize their field examinations. The form, received as CX 4, was used to identify “A Mark
For Me” and those responsible for it. USDA investigator John Eades, who testified he did not
remember speaking with Mr. Young, proceeded to elicit information from Bill Young, the
custodian of “A Mark For Me” and recorded that information on a blank form. (CX 4; Tr.
239-244) Thereafter, the incomplete form was given to Dr. Crichfield to record his clinical observations. Normal procedure suggests that the schematic diagrams displayed on this form aid
the recordation of objective signs of condition. (Tr. 142-143) Dr. Crichfield affixed his signature to this form and Dr. Knowles also signed it [within 30 minutes from the time the horse
was first presented, expressing his agreement with the form]. (Tr. 16-17, [19, 21,] 142-143)
Dr. Crichfield also prepared an affidavit, which was written the day after the show, [in the
morning (Tr. 152, 160),] to describe the events with regard to the examination of the horse.
(CX 6; Tr. 154-158) The affidavit was recopied by John Eades, the USDA investigator, then
reviewed and signed by Dr. Crichfield. (Tr. 154-*1245 158) [At the hearing, Dr. Crichfield
produced his handwritten notes that had been recopied by John Eades, and verified that John
Eades had accurately copied what he had written (Tr. 156-158, 184-186).] Dr. Knowles followed a similar procedure with his own affidavit, typing it at his residence on the night of the
show [or the next morning] and turning it in to Mr. Eades the next day. (CX 5; Tr. 29-32)
19. Both Dr. Knowles and Dr. Crichfield testified that they customarily employ examination
techniques to distinguish a pain response to their palpations from the reactions of a “silly,”
nervous or high-strung horse. (Tr. 4[0]-49, [91, 96-99, 102, 126,] 176-[183, 205-213, 222])
20. Both Government veterinarians testified that during their examinations for compliance
with the Act, they customarily employ examination methods and apply their experience to distinguish artificially caused “soring” from pain resulting from other causes, such as injury or
illness. (Tr. 45-47, 176)
21. Both Government veterinarians testified that the horse would reasonably be expected to
experience pain when moving. (Tr. 42-4[4], 168-170)
22. Both Dr. Knowles and Dr. Crichfield testified that the distinguishing feature of a genuine
pain response, as opposed to a reaction from an alternative external stimuli, is the repeatability
of the response upon palpation of the same area on the horse's pastern. (Tr. 91, 177) Dr. Crichfield recorded that repeatability was a feature of his examination of “A Mark For Me.” (CX 6)
However, Dr. Knowles did not record any observation of repeatability. (CX 4, 5) [But he testi-
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fied that his standard procedure is to “make sure that I'm getting a consistent pain response”
by palpating another area and then coming back to the painful area (Tr. 42), to be sure that the
reaction is “repeatable” and “coordinates with my palpation of touching” (Tr. 91).]
**10 [22a. In the professional opinion of Dr. Knowles and Dr. Crichfield, the pain exhibited
by “A Mark For Me” was caused by a combination of caustic chemicals and/or action devices.
(CX 5; Tr. 40, 45-47, 140, 176)]
23. After being inspected by the Government veterinarians, “A Mark For Me” was immediately returned to the stabling area by Mr. Bobby Wells, the groom, and Mr. Sherman. (Tr.
339-340, 361-362) Within a few minutes of arriving at the barn, “A Mark For Me” was examined by Drs. Miller and Akin and by Mr. Kimmons, an off-duty DQP.
24. “A Mark For Me” was subjected to visual and physical examination by Raymond C.
Miller, who has practiced equine veterinary medicine for twenty-three years. (Tr. 395-396)
Dr. Miller is highly regarded by Delano C. *1246 Proctor. (See Finding #29; Tr. 564) Dr.
Miller testified he recalled that the horse stood normally balanced on all four limbs and had no
indication of pain in its expression, such as flared nostrils, or in its vital signs, such as increased respiration. (Tr. 399-400) He observed “A Mark For Me” as the handler led the horse
in a tight circle, noting that the horse started and led freely, turned and stopped normally, placing its weight evenly. (Tr. 399-400) He palpated the tissues of each forelimb and found minimum movement that was not repeatable. (Tr. 400) Based upon his examination, he concluded
that the horse was sound. (Tr. 400-401)
25. Immediately after Dr. Miller's examination of “A Mark For Me,” the horse was subjected
to visual and physical examination by Mark Akin, a veterinarian with substantial experience
involving the diagnoses of equine maladies. Dr. Akin was a racetrack practitioner from 1986
to 1990, specializing in the treatment of thoroughbreds until mid-1990, when he became a
show horse veterinarian. (Tr. 434-435) Since 1990, [less than] five percent of Dr. Akin's practice involves services for Mr. Young and Mr. Sherman. (Tr. 437-438) As he examined “A
Mark For Me,” Dr. Akin testified he remembered that the horse's stance, demeanor, and vital
signs were normal. (Tr. 438-439, 447) He watched the horse as it was led and turned, noting
that it did so freely. (Tr. 439, 448) He palpated the tissues of each forelimb and found no pain.
(Tr. 439, 447-448) Based upon this examination, he concluded that the horse was not sore.
(Tr. 441) [In his professional practice, Dr. Akin examined only one horse that he “thought was
sore” (Tr. 441-442).]
26. Upon the conclusion of Dr. Akin's examination, Mr. Gary Kimmons examined “A Mark
For Me.” Mr. Kimmons has been a licensed DQP since 1973 or 1974. (Tr. 467) Mr. Kimmons
was not officially on duty as a DQP for the 52nd Annual Tennessee Walking Horse National
Celebration and was on the grounds as a spectator. Mr. Kimmons recalled he palpated the tissues of each forelimb of “A Mark For Me” and found no reaction to his palpation. (Tr. 468)
27. Dr. Miller and Dr. Akin testified that no sign of the use of an anesthetic “masking agent,”
such as a topical cream, was found on the forelimbs of “A Mark For Me.” (Tr. 428, 440-441,
456-460, 462) Dr. Proctor testified that signs of redness could be masked, but not signs of
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swelling or heat. (Tr. 545-546) Dr. Johnson (Finding #30) testified he knew of no non-visible
blocking agent which would be effective within 45 minutes (Tr. 601-602) and that . . . [you
cannot mask swelling or heat, but redness, swelling and heat could be deep and not present
visually.] (Tr. 607) Dr. Akin also *1247 concluded that a nerve block had not been used because the horse responded when he applied the blunt pressure of a ball-point pen to its pasterns. (Tr. 440) Dr. Knowles testified that the pain resulting from soring would continue for a
number of hours (Tr. 120)[, but that if some anesthetic was used to mask the pain, “you
might” or “you might not” be able to determine if that had been done, depending on “the process that was used” (Tr. 120-121; see also Tr. 131-132).] Mr. Young testified that no
“masking agent” or anesthetic was applied to “A Mark For Me” [“to [his] knowledge.”] (Tr.
329)
**11 28. Mr. Young used action devices in training “A Mark For Me” and the horse would
have been shown in action devices if it had not been rejected as a competitor by the DQP. (Tr.
43-44, 312)
29. The testimony of Delano C. Proctor, D.V.M., was received into the record. Dr. Proctor is a
past-president of the American Veterinary Medical Association and a past-president of the
American Association of Equine Practitioners, organizations in which he continues membership. He is also a member of the Kentucky Veterinary Medical Association, the Kentucky Association of Equine Practitioners and the Central Kentucky Veterinary Medical Association.
(Tr. 494) Dr. Proctor is a diplomat[e] of the American College of Veterinary Surgeons. (Tr.
495-497) Dr. Proctor has a 50-year history of broad experience in equine veterinary medicine
and trauma. (Tr. 497) Dr. Proctor has written extensively (RX 6A) and reads his profession's
literature. (Tr. 500) Dr. Proctor identified the cardinal signs of inflammation (RX 3; Tr. 501)[,
i.e., redness, swelling, heat, pain, and impaired function (RX 3, p. 3 of 16),] which [he testified] must be present if a horse's condition is to be classified as being “sore.” (Tr. 505, 544)
[But “[o]f these five cardinal signs, the ones which are readily and unequivocably [sic] detectable may vary with the individual and the degree of soring,” and none of the signs may be detectable in particular situations, without thermovision to detect heat (RX 3, p. 3 of 16). Dr.
Proctor testified that] [e]ach of these signs must be evaluated, in combination, in order to obtain a diagnosis. (Tr. 505-506) Dr. Proctor offered the opinion that “the pain threshold varies
from one individual to the next” (Tr. 507), and that there is a lack of uniformity in the diagnosis of soring. (RX 2, 4; Tr. 508) Dr. Proctor was also of the opinion that the palpation of a
sore pastern without the observation of other signs, would not sufficiently describe the condition of the subject animal (Tr. 517), nor would such a procedure, without more, permit the
conclusion that an animal was sore. (Tr. 526) Indeed, Dr. Proctor was of the opinion that
learned avoidance or reflex could produce on examination head jerking and tightening of
muscles (Tr. 527) which other[s] associate with pain. (CX 3, 4, 5) [But he *1248 did not testify that head jerking and tightening of muscles occurring consistently and repeatedly only
when certain areas are palpated could be caused by learned avoidance or reflex, when no pain
responses are observed when other areas are palpated.]
30. The testimony of Jerry H. Johnson, D.V.M., was received into the record. Dr. Johnson is a
member of the American Veterinary Medical Association, the American Association of
Equine Practitioners, American College of Veterinary Surgeons and the Kentucky Equine
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Practitioners Association. Dr. Johnson is a diplomat of the American College of Veterinary
Surgeons (Tr. 581-582) and, as a professor and practitioner, has published and taught in his
profession. (RX 7; Tr. 581-584) Dr. Johnson has pursued an equine practice since 1979 (Tr.
581), and has examined thousands of walking horses. (Tr. 611) Dr. Johnson was of the opinion that inflammation would be a result of soring. (Tr. 589) Dr. Johnson identified the cardinal
signs of inflammation as those described at RX 3. (Tr. 590) Dr. Johnson was also of the opinion that pain thresholds vary (Tr. 592), and that the environment of examinations, temperament and experience of the subject horse will affect the outcome of examinations. (Tr.
593-594) . . .[[FNa2]] [In order to determine compliance with the Horse Protection Act, the
horse's way of going should be observed, as was done here by the USDA veterinarians, but
without any abnormality detected.] (CX 3, 4, 5; Tr. [41-42, 50, 103-106, 178-179, 206,]
598-599) Dr. Johnson opined that inflammation and pain could not be concluded to exist
solely on a reaction to digital palpation. (Tr. 592, 603) [But he did not testify that digital palpation could not detect pain when consistent and repeated pain responses are observed only
when certain areas are palpated, with no pain responses present when other areas are palpated.]
**12 31. James H. Gibbs, a veterinarian, attends animals trained by Mr. Young and testified
that they receive a high degree of care. (Tr. 483) Mr. Sherman has instructed Mr. Young that
the horses trained by Mr. Young are not to be in a sore condition at any time. (Tr. 363) Mr.
Young [testified that he] adhered to those instructions. (Tr. 328)
32. Counsel stipulated that Mr. Sherman would be able to pay a $2,000.00 civil penalty, and
that the imposition of such a penalty would not impair his ability to continue in business. (Tr.
357) Counsel stipulated that *1249 Mr. Young would be able to pay a $2,000.00 civil penalty,
and that the imposition of such a penalty would not impair his ability to continue in business.
(Tr. 294)
Conclusions
....
Discussion
The Act was intended to reduce the incidents of cruelty of animals, thereby enhancing the integrity of the horse breeding and showing industries.Thornton v. U.S. Dep't of Agriculture,
715 F.2d 1508 (11th Cir. 1983). In 1987, the United States Court of Appeals for the District of
Columbia Circuit[FN9] demanded stricter compliance with the intent of Congress that soring
be stopped under the Horse Protection Act:
The Act was clearly designed to end soring. It explicitly finds soring is “cruel and inhumane,”
flatly prohibits the showing in a horse show of “any horse which is sore,” and makes it a criminal offense knowingly to do so. Moreover, Congress amended the Act in 1976 “to stop an inhumane and harmful practice that the Congress thought would end when it enacted [the original Act], but which has not in fact ended.”[Brackets by the court.]
American Horse Protection Ass‘n, Inc. v. Lyng, 812 F.2d 1, 6[-7] (D.C. Cir. 1987), on re-
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mand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted).
....
I note initially that, although respondents denied that “A Mark For Me” was “entered” in the
52nd Annual Tennessee Walking Horse National Celebration on August 31, 1990, a preponderance of the evidence demonstrates that Mr. Young entered, and Mr. Sherman allowed the
entry of, the horse. Mr. Young was the trainer of “A Mark For Me.” (Finding #3) He transported “A Mark For Me” to the show, paid the entry fee and submitted the horse to the DQP for
pre-show inspection. (Findings 6, 9) The *1250 Department has made it clear that the submission of a horse for pre-show inspection is considered “entry” of the horse for the purposes of
the Act.William Dwaine Elliott, et al., 51 Agric. Dec. 334 (HPA Dkt. Nos. 90-20 and 91-122)
(May 14, 1992), aff'd, 990 F.2d 140 (4th Cir.)[, cert denied, 114 S.Ct. 191 (1993)]. As stated
in Elliott v. Administrator, [supra,] 990 F.2d at 145:
Elliott asserts that “entering,” as used in 15 U.S.C. s 1824(2)(B), constitutes only registration
of the horse and payment of the entry fee. The time period between such time and the actual
show, he asserts, is not included within the meaning of “entering.” We cannot agree that
“entering” means simply paying the fee and registering the horse for showing, which oftentimes is done by mail without the requirement for presenting the horse. Inspection of the horse
is a prerequisite to the horse being eligible to show and the horse is not fully qualified to show
until the inspection is passed. The plain meaning of “entering” a horse in a show would seem
to encompass all the requirements-- including inspection--and the time necessary to complete
those requirements.
**13 Even if we were to agree, however, that the plain meaning of the Act is not clear, the
USDA's interpretation is entirely reasonable and consistent with Congressional intent and thus
must be upheld. We think it stretches credulity to argue that Congress intended only to prohibit a horse being “sore” at registration or when being shown and between that time the horse is
permitted to be “sore.” The Act was passed to end the practice of making horses sore and to
quash the competitive advantage gained by cruelly making a horse “sore.” Congress stated
that its purpose was to “make it impossible for persons to show sored horses in nearly all
horse shows.”See H.R. Rep. No. 91-1597, 91st Cong., 2d Sess. 2, reprinted in 1970
U.S.C.C.A.N. 4870, 4871. Elliott's reading of the Act would defeat this purpose by effectively
making meaningless pre-showing inspections which are not contemporaneous with the registration and payment of the entry fee. We conclude that the USDA's interpretation of
“entering” is reasonable and not contrary to Congressional intent and thus we are bound to
give it effect.Chevron U.S.A., 467 U.S. at 842, 104 S.Ct. at 2781.
The Department has held, for the same reasons, that the custodian who presents a horse to the
DQP for the pre- show inspection “enters” the horse, within the meaning of the Act.Linda
Wagner, et al., 52 Agric. Dec. 298 (HPA *1251 Dkt. No. 91-58) (May 27, 1993)[, aff'd, No.
93 3318 (3d Cir. Mar. 15, 1994) (unpublished)]; John Allan Callaway, 52 Agric. Dec. 272
(HPA Dkt. No. 91-81) (May 6, 1993). Accordingly, when Mr. Young presented “A Mark For
Me” to the DQP for pre-show inspection, he “entered” the horse as alleged in the complaint.
Moreover, as to Mr. Sherman, the owner of the horse (Finding #4), who was present at the
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show, Departmental precedent indicates that he was responsible for allowing the entry of the
horse.Pat Sparkman, et al., 50 Agric. Dec. 602 (HPA Dkt. No. 88-58) (January 24, 1991).
....
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER
I. Complainant's Evidence Established a Prima Facie Case and Also a Statutory Presumption
That “A Mark For Me” Was Sore When Entered.
A. Preponderance of the Evidence Is All That Is Required.
The ALJ concluded, and Respondents argue, that Complainant failed to meet its burden of
proof that “A Mark For Me” was sore when Respondent Young entered the horse at the 52nd
Annual Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, on August
31 1990. However, I find that there is much more than a preponderance of the evidence that
Respondents violated the Act, as alleged in the Complaint, which is all that is required.[FN7]
See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983).
B. Complainant's Past-Recollection-Recorded Evidence Is Reliable, Probative, and Substantial.
At the outset, it must be acknowledged that here, as in every (or almost every) Horse Protection Act case, the USDA veterinarians had, at the time of the hearing, no independent recollection of their examination of “A Mark For Me” (Tr. 18, 141). Their routine examination occurred on August 31, *1252 1990, more than 21/2 years prior to the hearing. However, both
USDA veterinarians had present recollection that they examined horses at the Shelbyville National Celebration on that date (Tr. 13-15, 140), both knew Respondent Young by sight (Tr.
15, 141), and Dr. Knowles remembered specifically that he examined a horse presented by
Respondent Young that night. He testified (Tr. 15):
**14 A. Mr. Young presented the horse. And Dr. Riggins[, another USDA veterinarian who
had examined between 6,000 and 10,000 horses for compliance with the Horse Protection Act
since 1972,[FN11]] and I were watching the horse being checked. And the horse was showing
some -- quite a bit of movement when the DQP was checking the horse.
And Dr. Riggins knew Mr. Young. I think Mr. Young and Dr. Riggins' wife knew each other.
And he said -- he asked if I would get someone else to help with the examination if we were
going to check the horse.
So, I have a vague recollection of this situation, but, not in any detail.
In accordance with their customary procedure, the SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077, was filled out immediately after the two USDA veterinarians
determined that the horse was sore, with an investigator filling out the top portion relating to
the name of the event, horse trainer and owner, etc., and Dr. Crichfield filling out the lower
part, beginning with Item 22 (Tr. 142, 144-47). In accordance with his customary procedure,
Dr. Knowles signed the SUMMARY OF ALLEGED VIOLATIONS form, indicating his
agreement, within 30 minutes of the time the horse was first presented for examination (Tr.
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16-17, 19, 21). Both veterinarians prepared their affidavits the morning after the examination
to record what they found, on the basis of their memory and the SUMMARY OF ALLEGED
VIOLATIONS form, and both affidavits were subscribed and sworn on September 1, 1990,
the day following the examinations (CX 5, 6; Tr. 29, 35, 145-47, 152, 155-56, 160). Hence the
*1253 SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077 (CX 4), and the
USDA veterinarians' affidavits (CX 5, 6) are evidence which is “•reliable, probative, and substantial,' as required by the Administrative Procedure Act (5 U.S.C. s 556(d)).” In re Rowland,
40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983). This same type of evidence, consisting of past recollection recorded, has been received in all, or almost all, of the
more than 60 Horse Protection Act cases I have reviewed, and is almost always the principal
part of Complainant's proof as to a horse soring violation.
C. Complainant's Palpation Evidence Established a Prima Facie Case and Also a Statutory
Presumption That “A Mark For Me” Was Sore When Entered.
Usually in Horse Protection Act cases, as in the present case, the evidence that the horse was
sore relates solely to observations based on palpation. As stated in In re Edwards, 49 Agric.
Dec. 919, 919 (1990) (Order Denying Petition for Reconsideration of In re Edwards, 49 Agric.
Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied,
112 S.Ct. 1475 (1992)), “[i]n many prior cases, the only evidence that a horse was sore was
the professional opinion of the Department's veterinarians, based upon their palpation of the
horse's pasterns.”In the original decision in Edwards, in affirming the finding of the Chief
ALJ that the horses involved in the case were sore, based solely on evidence of the horses' reaction to palpation, the Judicial Officer stated (49 Agric. Dec. at 204 06):
**15 Respondents contend, in particular, that no thermovision was used here, but thermovision has not been used by the Department at a horse show since about 1981 (Tr. 485-86).
Ample precedent exists for finding that a horse was sored, based on the horse's reaction to
palpation by the Department's veterinarians, without any thermovision evidence. See, e.g., In
re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 Agric. Dec. 1519, 1523
(1976). As stated in Purvis, supra, 38 Agric. Dec. at 1273-74:
Both veterinarians determined that the horse was sored primarily because mild or light
palpation of the pastern area of each front foot revealed a sensitive spot about the size of a
dime on the medial surface of the bulb of the heel on the rear portion of each front foot.
The sensitive spots were almost identically *1254 located on each foot, and were in the
exact spot where the collar worn on the feet during the Show would “bang” as the feet
moved up and down.
In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated:
Respondent Groover testified that the horse was not sored. In addition, the respondents argued
that complainant did not use a swab test, photographs or thermographs. . . .[FN5]
FN5 As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec [1165, 1167] (decided July 26, 1976), the professional opinion of a Department veterinarian based on his physical examination of a horse is sufficient to support a finding that a horse was sored.
In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated:
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Experience in many Horse Protection Act cases over the years demonstrates that many
horses which have been sored show evidence of pain only on the anterior portion of the
legs or only on the posterior portion of the legs. This is not unusual and does not discredit evidence that the horse was sore. It is not a necessary part of complainant's proof
for the Department's veterinarians to guess or determine accurately the exact procedure
used to sore a horse, e.g., whether by chains, chemicals or a combination of both. It is
sufficient if the proof adequately demonstrates that the horse was sore. [Footnote omitted.] Moreover, the statute raises a presumption that a horse is sore “if it manifests abnormal sensitivity or inflammation in both of its forelimbs or both of its hindlimbs” (
15 U.S.C. s 1825(d)(5)). There is no requirement that the horse manifest abnormal
sensitivity on both the anterior and posterior surfaces of its forelimbs or hindlimbs.
In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated:
It is to be expected that in many, if not most, cases under *1255 the Horse Protection
Act, the only evidence of soring will be the expert opinion of a veterinarian who testifies on the basis of his observation or examination that in his professional opinion, a
particular horse was sored by the use of some chemical or mechanical agent, for the
purpose of affecting its gait. It should be further expected that the veterinarian will frequently not be able to tell whether the soring agent used was mechanical, or chemical,
or both. Unless this remedial statute is to be rendered sterile, the Government should
not be required to prove the soring device or agent applied in a particular case.
**16 Respondents also contend that horses are typically sored on the anterior portion of
the front legs, but the quotations above show that it is not unusual to have a horse sored
only on the posterior portion of the front legs.
In Edwards, it is also explained that veterinarians can distinguish between a pain reaction
from palpation and a high-strung or nervous horse, or a horse that is silly about its feet, as follows (49 Agric. Dec. at 202 03):
Respondents' reply to the section 1825(d)(5) presumption, and the Complainant's evidence, is the wholly untenable assertion that both horses were silly about their feet and that
was the cause of their responses. This assertion is without any basis. All four United States
Department of Agriculture doctors testified that they are familiar with high-strung, or
nervous, or silly horses and follow a simple procedure to distinguish such horses from
those that are experiencing pain. That is, they look for, and in both cases found, specific
spots which were painful when palpated.
As testified to by Drs. Riggins and Jordon, they conduct their examinations in a consistent
fashion palpating different areas of the horse's front legs looking for indications of pain.
After finding what appear to be pain responses evidenced by the horse trying to jerk its
foot away, they move to other parts of the leg and then return to the spot where they previously got a response. If the horse again gives a pain response they will go away from that
spot and come back. This is done to be certain it is a pain response and *1256 not just a
“silly” reaction. (Tr. 61, 103). As Dr. Riggins testified:
. . . if a horse is silly about his foot, you can be holding it and you can touch him anywhere and the horse is going to move. And the way to differentiate if he's sore or not is
I will -- a certain spot -- if that horse is moving when I touch that certain spot, I'll go

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)

Page 18

around to other places. I might even go further on his leg and palpate it. And the horse,
if he's silly about it, you can tell other places where I know there is no pain, he exhibits
some response, I know he's kind of silly. But then I can go back, if you get pain response every time you go back there, well, then, you know it's pain instead of being
silly about his foot. (Tr. 61-62).
A nervous or silly horse will have a reaction upon palpation anywhere. “Eb's Little Princess” and “Great Big Country” both responded only when a small area was palpated and
both showed the response repeatedly when palpated there, but showed no response when
palpated elsewhere.
The record in the present case similarly shows that the Department's veterinarians--both of
whom had helped put on training courses to train USDA veterinarians (and DQPs) in detecting soring (Tr. 11, 139), and one of whom (Dr. Knowles) had checked over 8,000 to 10,000
horses for Horse Protection Act violations since 1974 (Tr. 12), and the other of whom (Dr.
Crichfield) had also checked several thousand horses for HPA violations since 1973 (Tr. 139,
161)-- could distinguish between a pain response to palpation and some other condition or circumstance, such as being excited, nervous, or “silly” about the feet (Tr. 40-49, 91, 96-99, 102,
126, 176-83, 205-13, 222).
**17 Dr. Crichfield explained his examination procedure, which is “the same on all horses, to
the best humanly possible” (Tr. 205), as follows (Tr. 178-80, 183, 205):
A. Okay. My usual examination consists of actual hands-on examination. Before I examine
the horse, I just look at him, in general, observe some general things about the horse.
And I try to see the horses, at some point in time, while they're *1257 moving, either coming
towards me or going away, or maybe both, if the opportunity presents itself.
But then, for the hands-on examination, I'll approach the horse on the left side. I make a habit
of starting on the left side. And I usually touch the horse up around the neck or shoulder region with my left hand and then proceed down the left forelimb of the horse, get down around
the knee or carpal joint there.
I'll start observing and palpating the tendons down the posterior or rear surface of the canon
bone and go down into the area of the fetlock and ask the horse to give me his foot by kind of
scratching him or tickling him or maybe just lightly apply a little pressure to the back of the
fetlock joint there with my thumb and forefinger.
A lot of these horses will pick their foot up and give it to you, some of them won't, and you'll
have to just reach down and pick it up.
But, I get the horse's front foot in my hand, in a flexed position, where I can observe the posterior surface of the pastern and I look at -- look at it visually for signs of loss of hair, abuse,
thickening of the skin, whatever.
And, at the same time, I will start to palpate the posterior surface of the pastern. And I'll palpate that thoroughly, over the bulbs, the heels, and then sulcus or pocket of the pastern.
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And then I'll change positions and move the limb forward across my right thigh and hold it
with the canon bone area above the fetlock with my left hand, and palpate the pastern area,
then, with my right hand on the lateral, which is the outside surface and the anterior surface,
which is the front surface and the medial surface, which is the inside surface.
And when I've finished with that limb, examining it -- at the same time I'm palpating this
limb, I'm observing the horse for any signs that he might give that I've detected a sore spot on
him.
And then I'll -- when I finish that limb, I'll put that limb down *1258 on the ground and go
over and do the exact same thing to the right limb.
....
Q. All right. Dr. Crichfield, when you're palpating a horse, can you show us what portions of
your thumb you would use to examine the horse?
A. Yeah. I use the under surface of the thumb, commonly called the ball of the thumb, the flat
of the thumb.
We teach in the courses not to palpate these horses with the points of your thumb or the ends
of your fingers, not to probe into them, but to just apply pressure with the flats of your fingers
and the flats and ball surfaces of your thumbs.
Q. Dr. Crichfield, in regards to Tennessee Walking Horses, can you describe to us whether or
not they're used to being handled by people?
**18 A. Yes. I'd say the Tennessee Walking Horse is used to being handled. He's put into
training, usually, at about 18 months. And he gets a lot of handling, a show-type Walking
Horse does.
....
Q. And you conduct exactly the same exam on all horses, to the best humanly possible?
A. Yes, sir, that's correct.
Q. And you apply the same amount of digital pressure, to all horses, to the extent possible?
A. Yes, sir.
Dr. Crichfield testified that he can differentiate between a horse that is nervous, anxious, or
silly about its feet from a horse in pain, because the pain responses are always coordinated
with his palpation and repeatable, as follows *1259 (Tr. 176-78, 182, 222-23):
Q. Dr. Crichfield, can you tell us what the term “silly about his feet,” means?
A. Well, it's a term used about horses that are nervous and they don't stand still. They are resentful of their limbs, their feet and limbs being handled, maybe a hyper-type horse.
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Q. Dr. Crichfield, can you tell us what the difference is between a horse that's silly about his
feet and a horse that's sore?
A. Well, before I would -- a silly horse, he's not experiencing pain to your palpation. He may
be jerking and moving and twitching and have all kinds of take away responses and things,
but they're not coordinated to your palpation.
And this is easily detected because before I'm going to call a response that I get out of a horse
a pain response, it's got to be coordinated with my palpation.
When I press the horse, the horse has got to respond with these involuntary signs like withdraw off the limb, head jerk, sagging backward, tightening abdominal muscles and various
other things, I look for.
And the criteria is, the horse that's got the pain response, it will always be coordinated with
your palpation.
It will be repeatable, every time you palpate him in that spot, he'll do it. And, you go away
from these areas and spots and you don't -- and apply the same techniques and pressures, palpating the horse, and you don't get them.
And a silly horse, you're liable to get reactions out of that horse anytime you're handling him
or you may be not touching him at all, just holding his limb and he'll still be jerking and twisting on you.
....
*1260 Q. Now, Dr. Crichfield, if a horse is anxious, can you tell the difference between an
anxious horse and a horse that's sore?
A. Well, here again, anxious, to me, you know, horses that have sort of an anxious expression,
I think I know, in my own mind, what an anxious expression in a horse would be. But some
people might equate an anxious horse with a nervous horse or a fearful horse or some horse
that was maybe in a disturbed mental state.
But I don't know exactly what you're -- I have confidence that a horse in that type of a state,
I'm not going to confuse him and call anything that he does a pain response. I have confidence
in my ability to discern the difference.
**19 . . . .
Q. . . . It's true, is it not, that pain is very difficult to measure and varies according to the individual animal?
A. Well, in general, I'd say that's a fair statement. I don't have measuring devices, per se, to
measure pain.
Q. Is there any reason a horse would react to palpation other than pain?
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A. Not the tech -- palpation technique that I put on one, I don't believe.
Q. But I -- if you can't answer my question -- I understand, but the question is, is there any
reason a horse would react to palpation other than pain?
A. There might be, you know. Here again, you deal with silly, nervous, fractious horses that
might react from any external stimuli. But here again, we have methods of determining whether that's a reaction from that or whether we're getting a pain response. And I can explain those
ways.
Q. Well, I mean, I understand, and you've gone through some *1261 testimony, but my point
is, and you -- if you could either agree or disagree, is there any reason a horse would react to
palpation other than pain?
A. Well, if you want just a yes or no answer, I've already said that there is a -- is certain
horses that will react to any external stimuli, such as palpation.
Q. The -A. So the answer would be yes, I guess, if that's -- and that's the context you want it in.
Dr. Crichfield expressed his professional opinion that the responses he got from the horse
were not natural, but were “something produced by man,” as follows (Tr. 176):
Q. Dr. Crichfield, looking at both the 7077, CX-4, and your affidavit, which is CX-6, can you
tell us what sort of natural diseases would have caused what you noted on those forms?
A. I don't believe anything would have naturally produced these type of findings that I found.
If I had of felt that, we would of never written the case.
Q. Dr. Crichfield, looking at those documents again, can you tell me what type of injuries
would have caused what you noted in those documents?
A. Here again, that's part of my examination. I'm going to rule those out in my mind. And we - if we think injury or disease condition, or something other than something produced by man
produced these pain responses, we wouldn't have written this up.
Dr. Crichfield further testified that a horse merely attempting to withdraw its foot for any
reason (other than pain) would not, of necessity, show the same signs of pain observed on his
examination, as follows (Tr. 211-12):
Q. Would a horse, any horse -- let's eliminate the Horse Protection *1262 Act, for this moment. Would any horse, if you had its foot in the air, as you've demonstrated, is your palpation
technique, if it attempted to withdraw that foot from you, for any reason, would that horse,
physically, by necessity, when it was withdrawing that foot from you, raise its head, tighten its
abdominal muscles and shuffle its hind feet to gain its balance?
A. No. It would depend on how strong the withdrawal was.
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**20 Q. Would a mild withdraw cause that to happen?
A. No. I've seen horses where all we had as a sign was just the take away response of the full
foot. And the other signs of body english, as we call them, weren't there.
Finally, Dr. Crichfield expressed the professional opinion that “A Mark For Me” would have
experienced pain while in motion (Tr. 168-70).
Dr. Knowles testified similarly as to his examination procedure (Tr. 41-42), how he differentiates between a painful response and a response from a nervous or anxious horse, or one “silly”
about its feet, on the basis of repeatable, consistent reactions coordinated with his palpation of
a particular area (Tr. 41-42, 47-49, 91, 102, 126), and that the “pain that we found, on this
horse, was from some type of source, with chemicals or training devices or something of that
nature, an intentional process of some kind” (Tr. 40). In this respect, he testified (Tr. 47; see
also Tr. 45-46):
A. These painful areas were bilateral and they were nearly symmetrical in their locations.
What we found in one foot was almost identical to what we found in the other foot. It's not always the case, but in this particular case, it was.
And I just can't think of anything that would have caused those conditions to exist, accidentally or a disease condition that would cause them to appear that way.
Dr. Knowles also testified that a horse merely attempting to withdraw its foot for any reason
(other than pain) would not, of necessity, show the same signs of pain observed on this horse
unless it was trying hard enough to completely withdraw its foot (Tr. 96-99).
*1263 Finally, Dr. Knowles expressed the professional opinion that “A Mark For Me” would
have experienced pain while in motion (Tr. 42-44).
Based upon my examination of the record in this case, in addition to my examination of the
records in 59 other Horse Protection Act cases,[FN12] I am convinced that palpation alone, as
practiced by the USDA veterinarians to differentiate between a horse that is nervous, excited,
silly about its feet, etc., from a horse in pain from man-made causes, is a highly reliable method of determining whether a horse is sore, within the meaning of the Horse Protection Act.
The 59 other cases upon which I rely include expert testimony, similar to that of Dr. Knowles
and Dr. Crichfield in the present case, of numerous other USDA veterinarians who had examined thousands of horses for compliance with the Horse Protection Act, including the testimony of Dr. Riggins (6,000 to 10,000 horses),[FN13] Dr. Clawson (8,000 to 10,000 horses),
[FN14] Dr. Hester (thousands of horses),[FN15] Dr. Kelley (1,000 to 2,000 horses),[FN16]
Dr. Wood (2,000 horses),[FN17] Dr. Hendricks (4,000 to 6,000 horses),[FN18] Dr. Clifford
(1,000 horses)[FN19], Dr. Rushing (thousands of *1264 horses),[FN20] Dr. Jordon (thousands
of horses),[FN21] Dr. Burkholder (10 years' experience),[FN22] and Dr James (8 years' experience, over 2,000 horses)[FN23] .
**21 In In re Bobo, supra, it is stated (slip op. at 22-23) (Mr. Blankenship was also Respondents' attorney in Bobo):
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[A]ll four veterinarians who testified for Respondents[, including Dr. Proctor and Dr. Johnson,] acknowledged that repeated reaction to palpation of specific locations on a horse's
pastern can be an authentic indication of soreness (Tr. 393, 440, 763-764, 841, 862). . . .
Respondents' veterinarians agreed that in the absence of other explanations, a repeated withdrawal of a limb in response to palpation of specific spots is likely to indicate pain in the localized areas. (Tr. 393, 440, 765, 841-842, 862) Dr. Johnson acknowledged that the determination of whether behavior such as withdrawing a foot in response to palpation is a manifestation of pain, or the result of some other circumstance, is a clinical judgment to be made by the
examining veterinarian at the time the conduct occurs. (Tr. 842) Dr. Proctor agreed with the
USDA veterinarians that he would expect a horse which reacted repeatedly to palpation on
specific spots of its pastern to experience pain in the show ring when action devices hit those
spots. (Tr. 765)
In addition, it is not significant that horses, as humans, have different pain thresholds. As
stated in In re Rowland, 40 Agric. Dec. 1934, 1994 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983)
:
*1265 Respondents argue (Original Brief 18-19) that the Department's veterinarians must, in
conducting their post-show examination, consider many variables, such as the threshold of
pain of the individual horse, the action devices used on the horse, the length of time the horse
has been worked and the track condition of the show ring. Nonsense! It is not the Department's veterinarians who must consider such variables. Rather, the horse's owner and trainer
must consider such variables when they make the voluntary decision to use action devices on
the horse during training or exhibitions.
Virtually all Respondents in these types of cases complain that USDA's palpation evidence
consists of subjective conclusions to determine whether horses are sore. However, such subjective conclusions by USDA veterinarians in Horse Protection Act cases are not actually dispositive of this issue. In fact, USDA veterinarians are merely providing evidence, through
their diagnosis, to fact-finders, who then determine if a particular horse is sore under the Act.
This was recently stated in Elliott v. Administrator, 990 F.2d 140, 145 46 (4th Cir. 1993), cert.
denied, 114 S.Ct. 191 (1993), as follows:
Elliott also argues that the Act is vague because it fails to establish uniform standards for examination and diagnoses by USDA veterinarians. In other words, he complains that the determination of “sore” depends on the subjective conclusion of the USDA veterinarian. In fact,
the fact-finder makes the determination as to whether or not a horse was “sore”. The USDA
veterinarians merely provided evidence, through their diagnosis, as to whether or not this is
the case. Their findings are subject to the same scrutiny as any other evidence. As one court
ably put it:
**22 [A]ccepting that the opinions of the examining veterinarians are subjective to a degree, that subjectivity is no more than that inherently present whenever expert opinion is
used for evidentiary purposes in adjudicative proceedings. The evidentiary use of expert
opinions, in particular those supported by live testimony and subject to the defendants'
cross-examination, does not violate the due process clause. See e.g., Richardson v. Perales,
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402 U.S. 389, 408 (1971); Lloyd Sabaudo Societa v. Elting, 287 U.S. 329, 339 340 (1932).
[Parallel citations omitted.]
*1266 Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983).
The SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077 (CX 4), and the affidavits (CX 5, 6), together with the testimony of the USDA veterinarians, clearly established a
prima facie case that “A Mark For Me” was sore on the occasion involved in this case. In addition, a statutory presumption of soreness was established by such evidence (15 U.S.C. s
1825(d)(5)). As stated in In re Gray, 52 Agric. Dec. 1044, 1077 (1993), appeal docketed, No.
93 3875 (6th Cir. Aug. 20, 1993):
“It is well established that bilateral, reproducible pain in response to palpation, standing alone,
is sufficient to be considered abnormal sensitivity and thus support a finding of a violation of
the Act.”In re Smith, 51 Agric. Dec. 327, 330 31 (1992), citing In re Sparkman, 50 Agric.
Dec. 602, 612 13 (1991), and In re Holt, 49 Agric. Dec. 853, 862 (1990).
In Elliott, supra, the court stated (990 F.2d at 146) (emphasis added):
Elliott further contends that the ALJ impermissibly relied on the statutory presumption that if
a horse is “abnormally sensitive” it is deemed to be “sore.” 15 U.S.C. s 1825(d)(5). Elliott argues that “abnormally sensitive” is so vague as to be violative of due process and that equating “abnormal sensitivity” to deliberate treatment to render a horse “sore” is an unwarranted
and unsupported presumption. We find it unnecessary to consider the presumption established
by s 1825(d)(5) in light of the direct evidence that the horses were “sore.” The examining
veterinarians did not simply conclude that the horses were abnormally sensitive in two limbs
and, therefore, were “sore.” Each veterinarian testified to the effect that the three horses
plainly experienced a high degree of pain upon palpation of their forelimbs, demonstrated by
the horses' immediate and reflexive pulling away from the palpation, rearing up and sagging
down on the hindquarters, and instinctively cinching up the abdominal muscles. The diagnosis
was not based upon mere abnormal sensitivity. The veterinarians specifically opined that the
pain responses were not the result of some other type of injury but rather were deliberately inflicted. In other words, the horses, when inspected, were “sore” within the meaning of the Act.
As previously discussed, the veterinarians noted other conditions indicating the horses *1267
were “ sore”: (1) hair loss which indicated the use of action devices or caustic chemicals; (2)
inflammation in the forelimbs; and (3) unusual stance, movement and expression. The testimony was in the form of professional opinions linking cause and effect, not simple reliance on
a statutory presumption. Although the ALJ cited the presumption, his opinion clearly shows
he determined, based on the evidence presented, that the animals were “sore” on the days they
were “entered.” Unquestionably, substantial evidence supports those conclusions. [Footnote
omitted.] Where there is a factual finding that a horse was “sore”, even in the absence of the
presumption, it is irrelevant that there may have been reliance on a presumption.Thornton v.
USDA, 715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 179, 188
(6th Cir. 1983)). We, therefore, find it unnecessary to examine whether or not the presumption
passes constitutional muster. See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976).
[Parallel citations omitted.]

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)

Page 25

**23 In this proceeding, I rely on the prima facie case as well as the presumption that the
horse was sore on the occasion involved here.
II. Respondents Failed to Rebut Complainant's Prima Facie Case or the Statutory Presumption.
A. Abnormal Way of Going, or Gait Deficit, Not Required.
Respondents' expert witnesses expressed their professional opinions that an examination of a
horse for soreness should consider many factors, other than reaction to palpation, a number of
which relate to the way the horse appears and moves. However, the USDA veterinarians observed how the horse appeared and moved, but found nothing abnormal (Tr. 41-42, 50,
128-29, 178-79, 206). Both USDA veterinarians determined that “A Mark For Me” was sore,
as defined by the Horse Protection Act, irrespective of the fact that its way of going was normal (CX 5, 6; Tr. 203; see also Tr. 82, 103-06). From my examination of the records in more
than 60 Horse Protection Act cases, I have concluded that in most cases, soring does not cause
a horse to have a gait deficit, i.e., an impairment in its ability to move normally (see s II(B),
infra). Indeed, if that were not the case, there would be no need for the Horse Protection Act,
because soring would not be practiced to improve the gait of Tennessee Walking Horses. As
stated in In re McConnell, 44 Agric. *1268 Dec. 712, 725 (1985), vacated in part, Nos.
85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted for original order),
printed in 51 Agric. Dec. 313 (1992).
Dr. O‘Brien's testimony suggests that he was looking more for a “bad image” horse (i.e., one
that would present a bad image in the show ring), rather than for a horse that was in some degree of pain. For example, he testified that “a sored horse really should be reluctant to move
on any type of surface if he is sore enough to be sore as pertains to the Act” (Tr. 542). But the
remedial purposes of the Act would be thwarted if such a narrow interpretation of the Act
were followed. The legislative history of the Act shows that Congress wanted to prevent the
type of soring which improves the performance of a horse in the show ring--not merely excessive soring making the horse reluctant to move (Appendix, Stamper, slip op. at 56-58).
Furthermore, the Act expressly defines a “sore” horse as one that “suffers, or can reasonably
be expected to suffer, physical pain . . . or lameness when walking, trotting, or otherwise moving” because of a man-made cause (15 U.S.C. s 1821(3)(D) (emphasis added)). “In statutory
construction •or' is to be given its normal disjunctive meaning unless such a construction
renders the provision in question repugnant to other provisions of the statute.” In re Beef Nebraska, Inc., 44 Agric. Dec. 2786, 2811-12 (1985), aff'd, 807 F.2d 712 (8th Cir. 1986), quoting
from Gay Union Corp. v. Wallace, 112 F.2d 192, 197 n.15 (D.C. Cir.), cert. denied, 310 U.S.
647 (1940). Accord United States v. Field, 255 U.S. 257, 262 (1921). Hence, lameness, in addition to pain, is not required.
**24 It is quite clear that Respondents and their expert witnesses are trying, in this case and
by other means (see, infra), to change the word “or” in the statutory definition to “and.” They
would require that a horse, to be “sore,” must suffer pain and lameness. For that drastic
change to come about, they must convince Congress to amend the Act. No amount of expert
testimony can change the statutory definition of “sore.”
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B. Ames and Auburn Studies, Relied on by Respondents, Are Outdated.
Respondents' experts relied on a study done at Ames, Iowa, in 1975, describing the signs of
inflammation caused by soring, as follows (RX 3, p. 3 *1269 of 16):[FN24]
As a severe inflammatory reaction is caused by the process of soring, inflammation was considered in finding a diagnostic aid to assist in diagnosing soring. Inflammation is defined as
the complicated vascular and cellular reaction of an individual to an irritant. The five cardinal
signs of inflammation are described as (5):
1. Redness
2. Swelling
3. Heat
4. Pain
5. Impaired function
Of these five cardinal signs, the ones which are readily and unequivocably [sic] detectable
may vary with the individual and the degree of soring. While redness may be quite visible in a
light pigmented horse, it is very difficult or impossible to detect in a dark pigmented horse.
The degree of swelling will vary according to the individual, the degree and method of soring.
Unless swelling is marked, it is difficult to detect. It is no doubt present to some degree in all
cases of soring, but difficult to quantify. Pain is very difficult to measure and again varies according to the individual animal. Digital palpation of the affected area may illicit a response in
one animal and not another. Sore areas may also become temporarily insensitive to pain after
a period of continual irritation such as the horse experiences when wearing boots during a performance class. Impaired function is a response which should be visible in that the sored horse
is reluctant to move and shows a deviation from the normal gait. Again it is a response that is
difficult to measure, as normal “way of going” varies with the individual according to natural
ability, training, and skill of the rider. Another complicating factor is that the sored horse
tends to warm out of the severe symptoms with exercise and is usually warmed up sufficiently
by the time it is taken in the ring, therefore, the severe symptoms of lameness which would be
evident when led out of the stall *1270 are not present. What remains is the degree of soreness
that is responsible for the “Big Lick.” The one sign of inflammation that seemed amendable to
a quantitative measurement is the degree of heat associated with inflammation.
As the study states, redness, swelling, and impaired function may not be detectably present on
a particular horse. That leaves just heat and pain to be possibly detected, according to the
study. Heat could not be detected with the hand unless the soring were so pronounced as to
make enough difference in the temperature of the area (Tr. 93-94). Accordingly, in many, if
not most cases, without thermovision, which has not been used since about 1981 (Edwards,
supra, 49 Agric. Dec. at 204), pain is the only condition that will be detectable to prove soring.
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**25 Furthermore, the Ames study (RX 3) and a similar study done a few years later at Auburn University, both of which are relied on by Respondents' experts (Tr. 501-07, 557-59,
563-64, 589-90, 596-99), are no longer relevant to today's soring practices because both studies were done before the Scar Rule was promulgated in 1979 (9 C.F.R. s 11.3 (1993)). The
Scar Rule creates an irrebuttable presumption of law that a horse born on or after October 1,
1975, having specified lesions, is a sore horse, in violation of the Act.[FN25] As a result of
the Scar Rule, the soring that is seen today is completely different from the soring seen in the
mid-1970's, which formed the basis for the Ames and Auburn studies. The present soring is
far more subtle, “mainly of the skin and the immediate underlying tissues, the subcutaneous
tissues there, not involving the deeper tissues of muscle or bone or tendons” (Tr. 125), which
were involved during the 1970's (Tr. 124-26).[FN26] Dr. Knowles testified (Tr. 124-26):
THE WITNESS: Yes. This study, the Aimes [sic] Study, was done -- was completed, apparently in August of '75.
At that particular point in the soring of Walking Horses, there was a lot of traumatic damage
that had been done.
*1271 That was prior to the Scar Rule being initiated. And the -- the areas of the pastern were
pretty severely messed up.
And the soring that they were trying to create was pretty severe, compared to what we have
seen, in more recent times.
The soring was to a level that involved tissues other than the skin and the immediate subcutaneous areas. And it involved inflammation that was pretty deep.
And the soring that we see nowadays is a completely different technique than what they were
trying to reproduce in these studies.
We'd see what would be more of a generalized soring. And this soring is mainly of the skin
and the immediate underlying tissues, the subcutaneous tissues there, not involving the deeper
tissues of muscle or bone or tendons.
And, for this study, in my opinion, to be totally valid, it would have to be reproduced more in
with the times that we have now.
And that's what I wanted to get across, times have changed somewhat.
Q. (By Ms. Deskins) Right. Now, Doctor, would that also apply to any other studies that were
done during that time period?
A. Well, both of these studies were done at about that same time period. I -- this was done in
August, '75, the Aimes [sic] Study. And the -- I don't -- we got the other study [Auburn] somewhere here.
Q. Well --
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A. I don't know the date on it. It was in the 70's though.
Q. Okay. So, it -- we'll just -- that other study isn't part of the exhibits, but -A. Okay.
*1272 Q. Okay. I'm just -- another study that was done during that same time period, your
comments that you made on the Nelson Report [i.e., the Ames Study] would apply to any other studies during that time?
A. I just wanted to point out that the criteria of soreness, that's listed here, the redness, swelling, heat, pain and impaired function haven't changed.
**26 But, the way that these things are put on a horse, and the techniques that are being used,
have. So, I think that needed to be noted.
Similarly, Dr. Crichfield testified that in the latter years of the Horse Protection Act work that
he did, the visible signs of soring were different from those detected in the early years, stating
(Tr. 203-05, 213-14):
Q. (By Mr. Blankenship) And, directing your specific attention to Respondent's Exhibit 8,
which is the old 19-7, and directing your attention to the box, which is number 29,
“Way-of-going”. Do you consider the way-of-going of a horse to be an important factor in
your diagnosis of a horse, whether it's sore or not?
A. Not in the latter years of the work that I did in Horse Protection.
Q. You don't consider way-of-going?
A. I do consider it. And if it's abnormal, we'll take it into consideration. But, I don't consider it
to be critical, the way the horse goes, as to whether or not he's going to be classified as a sored
horse, in the latter years of the Horse Protection work that I did.
Q. Okay. What about Doctor -- and that is not on the new form?
A. That is -Q. It has been removed from the new form?
A. That's right.
*1273 Q. Is that correct?
A. Yes..
Q. The next item, item number 30, “General Appearance, Attitude and Stance,” do you consider that an important factor?
A. Here again, no, sir.
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Q. Okay.
A. Not being critical, as the determining factor as to whether or not we're going to write the
horse up.
Q. Do you consider that a factor?
A. Only if there's something abnormal about it, would I add it to the case.
Q. Okay. And that is not on this form?
A. No, sir, it is not.
Q. And, items 31 and 32, “Respiration and Perspiration,” is not on the new form; is that correct?
A. That's right.
Q. And do you consider those factors in determining whether or not a horse is sore?
A. Same answers I gave for the others, I do not consider them as the critical or determining
factors.[FN27]
*1274 Q. Okay. And do you, again, have the qualifier, not in the later years?
A. Yes, I -- by that I mean I saw a lot more of this kind of condition in the early years, where
you would have these things being in an abnormal state, involving sored horses, but not in the
latter years.
Q. Okay. Now, directing your attention to item number 36, which is a small box, where it
talks about forelegs, digital pulse, hoof, pastern, frog, fetlock, tendon, all of those have been
removed from the 7077 form. Do you consider any of those factors in considering your diagnosis of a horse?
A. I consider the pastern area, only, probably as a -- that, to me, is the critical area in determining the horse to be sore.
....
Q. Did you -- if you would look at your affidavit and look at the Complainant's 4 and upon a
review of both, tell me if you determined that this horse was lame?
A. I don't make any mention of this horse being lame anywhere.
**27 Q. Did you find this horse to be inflamed, suffer inflammation?
A. Here again, I'm not looking, per se, for inflammation, because most of the time it's not visible on these horses anyway.
Q. What would you expect to see if a horse was suffering inflammation?
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*1275 A. Well, here again, most of the time you won't see anything because the inflammation
is going to be in the subcutaneous tissue.
And even if it's on the skin, the skin of most of these horses I'm dealing with is black, and it's
not visible.
Q. Okay. So, you can't see the inflammation, is that right?
A. Not unless you really -- you know, the horse has really been abused bad, then you can get a
-- and it depends, here again, the color of the horse.
You give me a white horse, with a light pink like skin, and yeah, I can see some inflammation
in those. Some of the Sorrels and Chestnuts, you can.
Q. What are the signs of inflammation, Doctor?
A. Well, redness, swelling, increased heat, if you want the text book, you know, all those kind
of things.
Q. Would you have -A. And pain usually goes along with inflammation.
Q. Would you agree that the practice of soring causes a severe inflammatory reaction in the
pastern of a horse?
A. Well, it causes, in various degrees, an inflammatory reaction, yes, some of them mild,
some of them severe, some of them -Q. Okay. So -A. -- in between.
Q. So, when you testified about the color, you were only referring to redness, I'm assuming?
A. Yeah. I'm talking about what I can visually see with my eye.*1276 And most of the time,
it's been my experience, I couldn't detect it with my eyes.
Respondents' expert, Dr. Proctor, did not know whether the methods of soring horses have
changed from the mid-1970's to the 1990's (Tr. 551), but he “believe[d]” that even if the methods had changed, the physical responses would be the same (Tr. 571). He testified (Tr. 551,
571):
Q. . . .
Now, referring, again, to RX-3 [the Ames study], the date of that study is August, 1975?
A. Yes.
Q. Doctor, would you agree that the type of sore horse that was being observed in 1975 is
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quite different from the type of sore horse that's being seen in the '80 -- I'm sorry, in the '90s?
A. No.
Q. You would not agree?
A. We have the same drugs available, we have the same horse.
Q. To your knowledge, Doctor, have the methods of soring horses changed from the mid-'70s
to the 1990s?
A. I can't speak to that. I'm not -....
REDIRECT EXAMINATION
BY MR. BLANKENSHIP:
Q. I want to just make a couple of points clear, Dr. Proctor. Even if the methods of soring
have changed, the clinical signs that you testified to as to what a sore horse is, and the physical responses you *1277 would expect to see would remain the same; is that true?
A. I believe so.
Q. And the physical pain, distress, inflammation and lameness, as they're applied in the Horse
Protection Act, are very fundamental principles; are they not?
**28 A. Yes, sir.
I give far greater weight to the testimony of the USDA veterinarians who have been extensively engaged in the detection of soreness under the Horse Protection Act since 1973 and
1974 (Tr. 12, 139) than to the testimony of Dr. Proctor, whose experience is limited to his
private veterinary practice (Tr. 493-500). Even though Dr. Proctor treats horses in pain almost
daily (Tr. 500), one who had sored a horse to improve its gait would not likely take the horse
to Dr. Proctor to treat the soring inflicted on the horse. Hence his views do not detract from
the views of the USDA experts who were in a far superior position to observe the changes
since the mid-1970's.
Accordingly, the mid-1970 studies, and the present views of Respondents' experts based on
those studies, are no longer valid. Of even greater significance is the fact that the express
words of the Horse Protection Act show that pain, without other indicia of inflammation or
lameness, is sufficient. That is, a horse meets the statutory definition of “sore” if, “as a result
of such application, infliction, injection use, or practice, such horse suffers, or can reasonably
be expected to suffer, physical pain or distress, inflammation, or lameness when walking, trotting, or otherwise moving” (15 U.S.C. s 1821(3)(D) (emphasis added)).
C. General Consensus of July 24, 1991, Atlanta Meeting, Relied on by Respondents, Is
Not Persuasive.
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Respondents and their experts rely on a summary of the “general consensus” of a meeting held
in Atlanta, Georgia, on July 24, 1991 (RX 4), by the participants (other than Dr. Arnoldi of
APHIS (Tr. 557)), which concludes that digital palpation is not in itself a reliable diagnosis of
soring, and that a number of criteria are necessary to make a diagnosis of soring, including inflammation, indicated by redness, swelling, pain, heat and interference with function. The
summary, which was prepared by Mr. Blankenship, *1278 Respondents' attorney and one of
the participants in the meeting (Tr. 557), does not on its face state that the consensus relates
solely to soring under the Horse Protection Act. But Dr. D. L. Proctor, one of Respondents'
witnesses in this case, and a participant of the meeting, testified that the meeting related to
soring under the Horse Protection Act. He testified (Tr. 560, 572-73):
Q. What was their [Mr. Blankenship and Mr. Hunnicutt, Tennessee Walking Horse Breeders
& Exhibitors Association] purpose in being at this meeting of veterinarians?
A. Because, my understanding is that in '88 and '89, the number of write-ups, of violations, increased four or five fold, and the Walking Horse industry was upset because of a perceived
lack of uniformity in examination.
And this was a proactive attempt by the Walking Horse industry to get a uniform acceptable,
scientifically credible means of examination of these horses.
....
[Q. By Mr. Blankenship] . . .
Isn't it a fact, Dr. Proctor, that myself and Mr. Bob Hunneycutt, with the assistance of Dr.
Tom Vaughn, Dean Vaughn, from Auburn, tried to assemble a group of independent, highly
qualified equine veterinarians to establish what a reasonable, fair inspection guideline to determine compliance under the Horse Protection Act. Wasn't that the purpose of -**29 . . . .
THE WITNESS: That was my understanding, that this was in answer to a problem of the
Walking Horse industry and it was your proactive stance in trying to remedy it.
Q. (By Mr. Blankenship) But, I'm afraid what the record's unclear about, Doctor, it wasn't an
intent by you independent physicians to assist the industry to come up with some way to circumvent the Horse *1279 Protection Act, was it? Wasn't it an attempt to enforce the Horse
Protection Act fairly?
A. We -- those gentlemen, and I speak especially for myself, but for Tom Vaughn and Dewitt
Owen, we're on the record as aploring [sic] any kind of cruelty to any type of animal.
That's one of the most foremost tenants of organized veterinary medicine. And, as such,
there's no amount of pressure to get those gentlemen, with their background, to do anything
that they thought would encourage inhumane practices in the Walking Horse industry.
The memorandum of the meeting, prepared by Mr. Blankenship, which is unsigned, states in
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July 24, 1991
The meeting was attended by the following:
Dr. Tom Vaughan, Dean
College of Veterinary Medicine
Auburn University
Dr. John R. Ragan
State Veterinarian
Tennessee Department of Agriculture
Dr. D. L. Proctor
Proctor & Proctor
Dr. DeWitt Owen
Owen Veterinary Clinic
Dr. Joan Arnoldi
Deputy Administrator
Regulatory Enforcement & Animal Care [APHIS]
Dr. Ray Miller
Brogli, Miller, & Lane
*1280 Animal Hospital
Mr. Tom Blankenship
Attorney
7050 Madison Avenue
Indianapolis, Indiana
Robert Hunnicutt
Tennessee Walking Horse Breeders
& Exhibitors Association
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Ashburn, Georgia
Dr. Ram C. Purohit
Professor of Large Animal Surgery
Auburn University
The general consensus of the meeting was as follows:
1) Diagnosis of Lameness is highly technical.
2) Movement through leading, riding and turning is an integral part of diagnosis.
3) Pain tolerance threshold and reactions vary in individual animals.
4) A Doctor of Veterinary Medicine does not insure that one is qualified to detect lameness in a horse.
5) It is important that any inspection on digital palpation be done within the comfort level
of the individual animal, and not extending or flexing the animal's limbs beyond normal
limits, and in a manner which will not compromise the balance or normal stance of an individual horse.
6) Soreness and pain are not synonymous with sensitivity.
7) A number of criteria are necessary to make a diagnosis and there must be a reasonable
agreement among the criteria to make a *1281 diagnosis.
8) Inflammation indicated by redness, swelling, pain, heat and interference with function.
FACTORS TO BE RECOGNIZED:
1) Variance of pain tolerance threshold versus pain detection threshold.
2) Recognizing learned avoidance -- conditional reflex.
**30 3) Recognizing aversive response -- immediate reaction.
4) On digital palpation -- recognizing the horse's comfort level, taking care not to flex or
extend limbs beyond normal limits.
5) Digital palpation is not in itself a reliable diagnosis.
6) In the event of uncertainty in evaluation, the benefit of the doubt should go to the favor
of the horse.
Two of the participants at the meeting, Dr. Vaughan and Dr. Purohit, had done basic research
in the mid-1970's for the (outdated) Auburn study, discussed above (Tr. 558-59, 564), which
is similar to the (outdated) Ames study in 1975 (RX 3), discussed above. At least Dr. Proctor,
if not all of the private veterinarian participants, agreed with the (outdated) 1975 Ames study
(RX 3). (Tr. 503-04.)
The July 24, 1991, consensus, just quoted (RX 4), is squarely contrary to the Horse Protection
Act, which requires no more than that a horse can reasonably be expected to suffer pain
(produced by man) when moving (15 U.S.C. s 1821(3)(D)). There is no requirement in the Act
that the horse exhibit redness, swelling, heat or interference with function. The general consensus of the July 24, 1991, meeting (RX 4) is, in effect, a prescription for repealing the Horse
Protection Act, while leaving in its place a facade to give lip-service to the purposes of the
Horse Protection Act. If the Department were to accede to the principles set forth in RX 4,
soring, as it exists today, could be practiced virtually with impunity. To be sure, a few cases

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)

Page 35

could still be brought, e.g., if someone abused a horse to the extent that it violated the *1282
Scar Rule, or if the soring was so inept that it caused a gait deficit. Considering all of the
Horse Protection Act cases decided by the Judicial Officer from June 29, 1990, to the present
[FN28] (not involving the irrebuttable presumption created by the Scar Rule), the evidence as
to 19 of the 25 horses, or 76%, consisted entirely of the reaction of the horses to palpation.
[FN29] Even as to the other six horses in which there was some evidence of a slight gait deficit (usually failing to lead freely with a loose rein, and sometimes tucked under),[FN30] the
primary evidence in each case was the palpation evidence. There can be no doubt about the
fact that under the general consensus of the 1991 Atlanta meeting (RX 4), the sophisticated,
subtle practice of soring practiced today to improve the gait of Tennessee Walking Horses
would be *1283 untouchable.
D. Recommended Protocol for DQP Examinations Dated August 7, 1991, Relied on by
Respondents, Is Not Persuasive.
Respondents also rely on a memorandum dated August 7, 1991, setting forth the recommended protocol for DQP examinations (RX 5). This memorandum is signed by all six of the
private veterinarians who participated in the July 24, 1991, Atlanta meeting, just discussed.
This memorandum is similar in nature to the general consensus just discussed, and repeats the
view that “digital palpation, in and of itself, is not a reliable diagnosis of soring” (RX 5, p. 2).
However, this memorandum suffers from the same weaknesses just discussed as to the July
24, 1991, Atlanta general consensus (RX 4).
**31 E. Fiscal Years 1993 and 1994 Appropriations Language, Relied on by Respondents,
Is Not Applicable.
Respondents rely on language relating to the APHIS appropriations for Fiscal Years 1993 and
1994, indicating criticism of digital palpation as the only diagnostic test to determine whether
a horse is sore under the Horse Protection Act. The following explanation has appeared in all
of my decisions in recent years under the Horse Protection Act in which palpation evidence
has been used:
The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year
1993. A proviso in the Animal and Plant Health Inspection Service's (APHIS) “salaries and
expenses” appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No.
102341, 106 Stat. 873, 881 82 (1992)):
ANIMAL AND PLANT HEALTH INSPECTION SERVICE
SALARIES AND EXPENSES
(INCLUDING TRANSFERS OF FUNDS)
For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . .
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the salary
of any *1284 Department veterinarian or Veterinary Medical Officer who, when conducting
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, as
amended (15 U.S.C. 18211831), relies solely on the use of digital palpation as the only diagnostic test to determine whether or not a horse is sore under such Act.
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APHIS' Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was
$358,000 (H.R. CONF. REP. NO. 815, 102d Cong., 2d Sess. at 20 (1992)).
An examination of the proceedings reported in the Congressional Record during the pendency
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily
ed. June 30, 1992); 138 CONG. REC. S10,417, S10, 420 (daily ed. July 28, 1992); 138
CONG. REC. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CONG. REC. H7727,
H7732 (daily ed. Aug. 7, 1992); 138 CONG. REC. H7900, H7924-26 (daily ed. Aug. 11,
1992); 138 CONG. REC. S12, 275, S12,276 (daily ed. Aug. 11, 1992)).
The pertinent House and Senate Committee Reports are as follows: H.R. REP. NO. 617, 102d
Cong., 2d Sess. at 48 (1992); S. REP. NO. 334, 102d Cong., 2d Sess. at 49 (1992); H.R.
CONF. REP. NO. 815, 102d Cong., 2d Sess. at 20 21 (1992). Although the House Committee
Report states that “relying on digital palpation of a horse's pastern as the exclusive means of
diagnosing horses is ineffective,” the comments were apparently not based upon any hearings
on the issue, and USDA has not testified, or otherwise commented, upon the issues underlying
the views in the House Committee Report, or the views in the Senate Report recommending
“bill language directing APHIS to discontinue its practice of relying on digital palpation as the
only diagnostic test . . . to determine whether or not a horse is sore under the act.”The proviso
only applies to the 1993 Fiscal Year (October 1, 1992-September 30, 1993). There is nothing
in the legislative history to suggest that Congress intended any of this to be retroactive.
**32 An examination of APHIS' Fiscal Year 1994 appropriation for the Horse Protection Act
does not reveal any restrictive language, like that in the 1993 appropriation (PUB. L. NO.
103111, 107 Stat. 1046 (1993)).
*1285 The pertinent House and Senate Committee Reports are as follows: H.R. REP. NO.
153, 103d Cong., 1st Sess. at 44 45 (1993); S. REP. NO. 102, 103d Cong., 1st Sess. at 46, 48
(1993); H.R. CONF. REP. NO. 212, 103d Cong., 1st Sess. at 22 23 (1993).
The House Report contained no limiting language concerning HPA enforcement, but provided
increased funding from FY 1993--($358,000) to FY 1994-- ($481,000). The Senate Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation for HPA
enforcement, and increased funding by only $3,000, as follows:
Horse protection.--The Committee recommends bill language identical to that in the 1993 act
requiring APHIS not to rely solely on the use of digital palpation as the only diagnostic test to
determine whether or not a horse is sore under the Horse Protection Act.
However, the Conference Report adopted the House Report position--no limiting language in
the statute, and increased funding to $481,000--but, the conferees explained the compromise
in this way:
Amendment No. 48: Deletes Senate language providing that APHIS veterinarians may not use
digital palpation as the only diagnostic test used to determine horse soring. The House bill
contained no similar provision. Funding provided in the bill to carry out activities of the Horse
Protection Act includes an increase of $120,000. The conferees agree that these additional
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funds should be used to purchase thermograph machines and to provide additional training
and evaluation. Neither these machines nor digital palpation should be used as the sole means
to determine whether soring has occurred, but they should be used as additional diagnostic
tools.
Here, as before, there is nothing in the 1994 legislative history to suggest that Congress intended any of this to be retroactive.[FN31]
*1286 With respect to the Fiscal Year 1993 language in the Appropriations Act, i.e., that no
funds shall be used to pay the salary of a USDA veterinarian who “relies solely on the use of
digital palpation as the only diagnostic test to determine whether or not a horse is sore under
such Act,” that would probably not result in any change in USDA practice. USDA veterinarians never conduct an examination based solely on digital palpation, without also looking at
the general appearance of the horse, and its way of going, etc. (Findings 14, 30). However,
after considering various diagnostic tests, including the general appearance and way of going
of the horse, it will frequently be the case that palpation will be the only diagnostic test actually used to prove a case under the Act. That is, even though the horse's general appearance,
etc., and way of going was normal, if digital palpation demonstrated that the horse could reasonably be expected to suffer pain when moving, that would be enough under the express terms
of the Act to bring a case for soring. I do not interpret the 1993 Appropriations enactment as
precluding such an examination or bringing such a case. If the language in the 1993 Appropriations legislation or the 1993 and 1994 Committee reports caused the Department to fail to
bring actions for soring where the only evidence of soring was based on digital palpation,
after the USDA veterinarians had looked at, but found nothing abnormal in the horse's way of
going, etc., that would completely destroy effective enforcement under the Horse Protection
Act, and would totally defeat the congressional purpose in passing the Act. Furthermore, if
more than pain revealed by digital palpation was required, that would be contrary to the express definition of “sore” in the Act, as explained above. In any event, as stated in the boilerplate language quoted above with respect to this matter, there is no indication in either the
1993 or 1994 legislative history to suggest that Congress intended any retroactive effect to its
language.
**33 F. Examinations of Private Veterinarians, Relied on by Respondents, Are Not Persuasive.
Respondents rely on the fact that two private veterinarians examined “A Mark For Me” very
shortly after the examinations were completed by the USDA veterinarians, and they concluded
that the horse was not sore. One, Dr. Raymond C. Miller, detected some movement, but not
with a pattern or repeatable (Tr. 399-400). The other, Dr. Mark Akin, found no movement at
all on palpation (Tr. 439). However, I give more weight to the examinations by the two financially disinterested United States Department of Agriculture *1287 veterinarians, who have
been involved with detecting soring under the Horse Protection Act almost since the beginning in the early 1970's, and who have been actively involved in teaching other veterinarians
and DQPs to detect sore horses, than to the examinations by the two private veterinarians,
whose income is almost entirely dependent upon the Walking Horse industry. Dr. Miller testified that “mainly my practice is equine” (Tr. 395), and Dr. Akin testified that in “the first half
of 1990, [my practice] was basically a racetrack practice. The second half of 1990 I had
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moved to a more show horse/performance horse type practice” (Tr. 434). In fact, Dr. Akin is
the veterinarian who performs private veterinarian services for Respondents, and Respondents'
business represents something less than five percent of his total income (Tr. 437). That alone
is sufficient to remove him from the status of a financially disinterested witness. And the entire income of both Dr. Miller and Dr. Akin is dependent upon their relationship with horse
owners. Dr. Miller could recall only two occasions when he agreed with the Department that a
horse was sore (Tr. 404-09),[FN32] and Dr. Akin could only recall one horse that he thought
was sore (Tr. 441-42).
In addition to the fact that the USDA veterinarians, unlike Respondents' experts, are financially disinterested in this matter, the USDA veterinarians have more experience than Respondents' experts in examining horses for soring under the Horse Protection Act. Dr.
Knowles had checked over 8,000 to 10,000 horses for Horse Protection Act violations since
1974 (Tr. 12), and Dr. Crichfield had checked several thousand horses for HPA violations
since 1973 (Tr. 139, 161). In 1990, Dr. Knowles spent “10 percent, maybe 15” *1288 percent
of his time in “Horse Protection” (Tr. 56), and Dr. Crichfield spent from “25 to 15 percent” of
his time in the “enforcement of the Horse Protection Act” (Tr. 192). That experience “in the
trenches,” examining thousands of horses for soreness under the Horse Protection Act, cannot
be matched by the experience of private veterinarians who primarily treat horses for medical
problems, including lameness.
G. ALJ's Criticism of USDA Veterinarians Is Without Any Basis.
The ALJ states (Initial Decision at 21):
Respondents further established that the abilities of the affiants [Dr. Knowles and Dr. Crichfield] to see, hear and record relevant facts were displayed to be insufficient, thereby weakening the presumption of soreness. Indeed, Dr. Knowles testified “. . . we were not calling them
as close in 1990 as we did in 1989.”(Tr. 62) And he did not record other observable indicia of
pain. (Tr. 93-94)
**34 This criticism is without any basis. The ALJ's transcript references disprove, rather than
prove, the ALJ's hypothesis. As to the first reference, Tr. 62, as shown in Finding 17, following the ALJ's accurate, but highly misleading statement (when unexplained): “Dr. Knowles
did not observe the Department's protocol (RX 1) during his examination of •A Mark For Me'
(Tr. 61),” my modifications in brackets explain that under the Department's protocol (RX 1), a
horse would be considered to be sore if it exhibited only “one” indicia of pain, but Dr.
Knowles testified that, in practice, in 1990, “we are asking for more than one indicia of pain”
(Tr. 61). In other words, he candidly admitted that “we were not calling them as close in 1990
as we did in 1989” (Tr. 62). This has nothing to do with their ability to “see, hear and record
relevant facts” (Initial Decision at 21). It merely shows that, in practice, they were going easier on the regulated industry in 1990 than in 1989. This strengthens, rather than weakens, the
Department's case as to a horse found sore in 1990.
As to the second reference (Tr. 93-94), Dr. Knowles was asked on cross-examination where,
on the SUMMARY OF ALLEGED VIOLATIONS, APHIS FORM 7077, or in his affidavit,
he “considered swelling or heat” (Tr. 93). He replied that they “did not consider those as very
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important criteria” (Tr. 93), and that “[w]e did not try to take the temperature. The best way to
do that would be thermovision, and we did not have a unit” (Tr. 94). There is nothing in the
*1289 record to suggest that there was any discernible heat or swelling on the pasterns of “A
Mark For Me” (see Tr. 213-14). As explained above (s II(B)), the present sophisticated method of soring does not result in the inflamed and swollen areas detectable before the Scar Rule
was promulgated in 1979. Accordingly, the ALJ erred in criticizing Dr. Knowles for not recording “other observable indicia of pain,” viz., heat and swelling, when there is nothing in
the record to show or even suggest that there was heat or swelling on the pasterns to be observed. As stated above (ss II(A), (B)), the Act requires only pain or inflammation--not pain
and inflammation (15 U.S.C. s 1821(3)(D)). There is no basis, therefore, for the ALJ's criticism of Dr. Knowles.
The ALJ also commented that “Dr. Knowles did not read the literature of his profession. (Tr.
51-52.)”But his credentials, even excluding his on-the-job experience, are impeccable. He
“attended LSU, from '63 through '66, and Texas A&M University, College of Veterinary
Medicine, from '66 through '69” (Tr. 10). He testified (Tr. 52-53):
A. . . . I do continuing education each year to maintain my license, which covers topics and
written material that's given out at the different courses.
It's not specific for horses, but it's -- basically I attend the large animal portions of continuing
education classes that are offered.
Q. When is the last course that you attended that dealt with the diagnosis or the general accepted medical principles as to the diagnosis of physical pain, distress, inflammation or lameness?
**35 A. We had a course at UT, Knoxville about, probably two or three years ago, now, that
involved those type conditions in horses, in general, not Walking Horses. That would be the
most recent.
Q. What publications, professional journals, text books, other scientific documents relating to
veterinarian medicine do you routinely read?
A. Routinely, probably none.
The fact that Dr. Knowles does not “routinely” read publications relating to veterinary medicine does not detract one iota from his ability to detect *1290 soring from his experience over
16 years, including examining for compliance with the Horse Protection Act about 1,000
horses per year for the last 8 to 10 years (Tr. 12).
It is worth noting that Dr. Knowles and Dr. Crichfield were the two USDA veterinarians
whose testimony and past recollection recorded (very similar to that in the present case) were
accepted as credible enough in other cases to sustain a finding of soring by Judge Kane[FN33]
and Judge Bernstein.[FN34] Further, Dr. Knowles was one of the two USDA veterinarians
whose testimony and past recollection recorded were accepted by Judge Kane in three other
cases,[FN35] by Chief Judge Palmer,[FN36] by Judge Baker,[FN37] by Judge Bernstein,
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[FN38] and by Judge Hunt.[FN39] Similarly, Dr. Crichfield was one of the two USDA veterinarians whose testimony and past recollection recorded were accepted by Judge Kane[FN40]
and Judge Hunt.[FN41]
*1291 H. Little Weight Accorded to DQP Examinations.
I also give little weight to the examinations by the DQPs, compared to the weight that I give
to the examination by the two highly experienced USDA veterinarians. Harold White, the
DQP on duty at the show, disqualified “A Mark For Me” from showing because the horse was
“Sensitive Both feet” (CX 2). He testified that he remembered the exam (more than 2 1/2
years earlier (Tr. 381)), and that I “got some reaction in each of the front pasterns, enough that
I felt that I had to turn him down, but I did not think it was severe” (Tr. 382). However, Dr.
Knowles' affidavit states that when the DQP examined the horse, the “horse showed a strong
withdrawal response of the forelimbs along with tightening of the abdominal muscles and
shifting of weight to the rear feet when the painful areas were palpated” (CX 5), and Dr.
Crichfield's affidavit states that the “horse was showing strong signs of pain when DQP White
was palpating the front pasterns” (CX 6, p. 1). Additionally, Dr. Knowles testified that Dr.
Riggins, another highly experienced USDA veterinarian, who observed the DQP's examination, asked Dr. Knowles to get someone else to help with the USDA examination, since Dr.
Riggins' wife knew Respondent Young's wife (Tr. 15). Dr. Riggins would not have made such
a request unless the horse's reaction to the DQP's examination made him (Dr. Riggins) fearful
that it would cause trouble with his wife if he were to examine the horse. Since the USDA
veterinarians train and monitor the work of DQPs (Tr. 11, 14, 138-39), I give more weight to
the opinions of the USDA veterinarians than to those of DQPs. For the same reason, I give
little weight to the fact that another off-duty DQP examined “A Mark For Me” shortly after
the two private veterinarians, and found no reaction to palpation (Tr. 466-78).
**36 *1292 I. Possibility of Anesthetic Masking Pain for Subsequent Examinations.
In addition, I customarily discount to some extent the results of examinations conducted after
the USDA veterinarians have determined that a horse is sore because of the possibility that a
quick-acting anesthetic can be applied to a horse's legs to mask the pain symptoms. Congress
recognized that “sensitivity in the limbs of a horse is frequently masked by application or injection of anesthetic substances” (H.R. REP. NO. 1174, 94th Cong., 2d Sess. 5 (1976), reprinted in 1976 U.S.C.C.A.N. 1700). Although Respondents' experts expressed the view that they
would have been able to detect such a practice, Dr. Knowles expressed the professional opinion that you might not be able to tell whether an anesthetic substance had been used, depending on the process (Tr. 120-21, 131-32; see also Dr. Crichfield's testimony, Tr. 225). Similarly, “Respondent's expert, Dr. Miller, agreed [at a hearing held in another case in November
1992] that a topical anesthesia might not, or probably would not, be detected (Tr. 417-18).”In
re McConnell, 52 Agric. Dec. 1156, 1168 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir. 1994)
(text in WESTLAW). In the present case, the opportunity to apply an anesthetic substance was
limited, since the horse was in public view during the brief period before it was examined by
Respondents' experts. But even though other persons could possibly have seen Respondents or
someone acting on their behalf take a few seconds to rub a cream or spray a product on the
horse's pasterns, whether such persons would have made an issue out of the matter, if it
happened, is problematical.[FN39] But even without this possibility, I regard the views of the
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two financially disinterested USDA veterinarians as more weighty than the views of the
private veterinarians in view of the profit-motive discussed above, as well as the fact that the
USDA veterinarians are more experienced than the private veterinarians in detecting soreness
under the Horse Protection Act.
*1293 J. The Bumping of “A Mark For Me” By Another Horse Could Not Have Caused
the Pain Responses Observed Here.
The ALJ concluded that the reactions of “A Mark For Me” to palpation might have been magnified because the horse was bumped by another horse shortly before the examination. The
ALJ states (Initial Decision at 26):
The evidence of an alternative cause for the horse's responses to palpation is equally effective
in countering the inference of the existence of soring derived from complaint counsel's evidence. Reported reactions to palpation were the only evidence offered to establish the complaint's allegations. However, respondents presented evidence of an incident which occurred
immediately prior to the inspection of “A Mark for Me” which could have affected the results
of the Government veterinarian's examinations. As he was leading “A Mark for Me” from the
barn to the inspection area to present the horse for pre-show inspection, Mr. Young proceeded
on a route down a road which was crowded with spectators still arriving to see the exhibition.
(Tr. 320-321) The path which led from this thoroughfare to the inspection area consisted of a
narrow alleyway utilized by those involved in the evening's performance. (Tr. 321, 375) While
Mr. Young led the horse along this narrow lane, “A Mark for Me” was bumped or disturbed
from behind by an unruly [male (Tr. 378-79)] horse which was also being led to the inspection
area. (Tr. 321-322, 375-376, 379) “A Mark for Me” became highly agitated as a result of this
encounter. (Tr. 322, 376) One witness testified that the horse “darted to the side and became,
you know, more or less hyper . . . .” (Tr. 376) Mr. Young testified that he did not attempt to
take the horse aside to calm it after the incident and prior to the inspection because of the brief
amount of time available to him prior to the commencement of the exhibition. (Tr. 322-323)
The occurrence of this fracas immediately prior to the Government veterinarians' examinations may have magnified the horse's reactions to their palpations. (CX 9; Tr. 323)
**37 However, as stated above, the USDA veterinarians testified that they can differentiate
between pain responses and responses from a nervous or excited horse, and that their opinions
were based on the consistent and repeatable responses to palpation of particular areas, described as “bilateral and . . . *1294 nearly symmetrical in their locations” (Tr. 47). Those particular areas, and only those particular areas, would not have repeatedly and consistently
evoked reactions upon palpation, unless those particular areas were painful. In addition, the
Act does not require an extreme degree of pain (although severe pain was found here). The
Act merely requires that “such horse suffers, or can reasonably be expected to suffer, physical
pain or distress, inflammation, or lameness when walking, trotting, or otherwise moving” (15
U.S.C. s 1821(3)(D)). Hence, mild pain is sufficient to be violative of the Act.
In many Horse Protection Act cases, Respondents contend that the responses attributed to pain
by the USDA veterinarians resulted from the fact that the horse was a stallion, and was more
inclined to move when touched than other horses. In an Initial Decision by Chief Judge
Palmer (adopted by the Judicial Officer as the Final Decision), Chief Judge Palmer found that
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a rambunctious stallion was sore, in a case in which Dr. Knowles was one of the two USDA
veterinarians, stating (In re Holt (Decision as to Richard Polch & Merrie Polch), 52 Agric.
Dec. 233, 240 (1993), aff'd per curiam, No. 93 3369 (6th Cir. July 27, 1994) (unpublished)
(not to be cited as precedent under 6th Circuit Rule 24):
Respondents further attempt to explain away the veterinarians' findings by suggesting that
“Flashing Gold,” a stallion, is more “rambunctious” than other horses and is thus more inclined to move when touched. They also suggest that the examinations, which involved lifting
one of the horse's feet off the ground, caused the horse to become unbalanced and therefore
demonstrate what were mistakenly interpreted as pain responses. These “explanations” were
credibly refuted by the veterinarians' testimony that they could differentiate between a pain response and the movements of a rambunctious or off-balance horse.
In In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 1214 (1993), appeal docketed, No. 93 1852 (D.C. Cir. Dec. 20, 1993), Judge Kane filed a Revised[FN43] Initial Decision and Order finding that a horse was sore, and that the USDA veterinarians, one of whom
was Dr. Knowles, could distinguish *1295 between a pain reaction and the reaction of a stallion that was excited from being confined with a mare “in season” for several hours preceding
the examination. The following findings and conclusions by Judge Kane were adopted by the
Judicial Officer (52 Agric. Dec. at 1221-22, 1225):
18. Respondent and the horse's trainer testified that on the night of the show the horse had
been confined with a mare “in season” for several hours [preceding] the examination. (Tr.
124, 177-178) “Supreme Image” was a three-year old stallion on August 1, 1986. (CX 1; Tr.
179)
**38 19. Respondent and the horse's trainer testified that on the night of the show the horse
was exceptionally agitated. (Tr. 125, 129, 178-179, 185)
20. Dr. Riggins' report of his observations of “Supreme Image” (CX 1) confirmed at Item 29
respondent's testimony concerning the horse's agitation. (Tr. 35, 40, 56) Dr. Riggins admitted
that a horse's environment and excitement could affect its conditions at examination, but that
such would not influence the results of palpation. (Tr. 51)
21. Dr. Knowles admitted that if a horse is agitated that fact can affect his diagnostic opinion
(Tr. 98), and, he stated that generally an agitated animal would be less responsive to palpation.
(Tr. 108)
....
When regarded as reliable and probative, complainant's documentary evidence asserting that
“Supreme Image” exhibited bilateral pain in its forelegs is sufficient to raise the rebuttable
presumption that the horse was “sore,” as provided in the Act, 15 U.S.C. s 1825(d)(5). Respondent has not rebutted this statutory presumption. Respondent's only explanation for the
sensitivity exhibited by her stallion is that “Supreme Image” was exceptionally agitated at the
time of the examination because of being confined with a mare “in season.” While this fact
was confirmed by the Government veterinarians, and Dr. Riggins acknowledges that agitation
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would have affected “Supreme Image's” condition and Dr. Knowles acknowledged that his
diagnostic opinion could be generally affected by a horse's *1296 agitated condition, Dr. Riggins stated that agitation would not influence the results of palpation and both veterinarians
testified that they employ techniques to distinguish a pain response to their palpation examination from the behavior of a skiddish or excited horse.
III. Sanction.
Turning now to the sanction, Complainant proposed that a civil penalty of $2,000 be assessed
against each Respondent, and that each Respondent be disqualified from participating in horse
shows for 2 years. The Department's current sanction policy is set forth in In re S.S. Farms
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec.
476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be
cited as precedent under 9th Circuit Rule 363), as follows:
It is appropriate to state expressly the practice that has been followed by the Judicial Officer
in recent cases, viz., that reliance will no longer be placed on the “severe” sanction policy set
forth in many prior decisions, e.g., In re Spencer Livestock Comm'n Co., 46 Agric. Dec. 268,
435 62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the sanction in
each case will be determined by examining the nature of the violations in relation to the remedial purposes of the regulatory statute involved, along with all relevant circumstances, always giving appropriate weight to the recommendations of the administrative officials
charged with the responsibility for achieving the congressional purpose.
**39 Concerning the civil penalty, the Act requires that the Secretary consider the following
factors to determine the amount of a civil penalty (15 U.S.C. s 1825(b)(1)):
[T]he nature, circumstances, extent, and gravity of the prohibited conduct and, with respect to
the person found to have engaged in such conduct, the degree of culpability, any history of
prior offenses, ability to pay, effect on ability to continue to do business, and such other matters as justice may require.
In most cases, the maximum civil penalty of $2,000 per violation is *1297 warranted (In re
Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51
Agric. Dec. 302 (1992) (Excerpt from Stamper attached as an Appendix hereto); In re Elliott
(Decision as to William Dwaine Elliott), 51 Agric. Dec. 334, 350 51 (1992), aff'd, 990 F.2d
140 (4th Cir. 1993), cert. denied, 114 S.Ct. 191 (1993). Administrative officials' sanctions and
recommendations are given substantial weight and their recommendation herein was that each
violation deserved the routinely appropriate amount of $2,000 for the first offense.
I find that the nature, circumstances, extent, and gravity of the prohibited conduct all warrant
a $2,000 civil penalty as to each Respondent in this case. The seriousness of the soring of
horses has been recognized not only by Congress but, also, in scores of cases decided under
this Act. Respondent Young has been a trainer since 1964 (Tr. 293). Respondent Sherman has
owned a large number of Tennessee Walking Horses for many years, including about 21 to 22
horses in 1990 (Tr. 357). He employed Respondent Young for the 9 years preceding this incident (CX 9, p. 2). Respondent Sherman knew that Respondent Young used action devices to
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train the horse (CX 9, p. 3). Action devices and/or chemicals can cause soring. Each Respondent knew that the abuse of horses by chemicals or chains was improper at the time “A Mark
For Me” was entered due to their previous alleged violations resolved through consent decisions (CX 12, 13). The culpability of each Respondent is high, since each failed to prevent
the soring of “A Mark For Me.”
In addition, the pain responses on the anterior pasterns of “A Mark For Me” were described as
“very sore” (CX 4), “extreme” (CX 5), and “very strong” (CX 6). Furthermore, the pain responses were “bilateral and they were nearly symmetrical in their locations” (Tr. 47), giving
rise to the inference that they were intentionally inflicted. However, intent is not an element of
the violation (see Stamper, Appendix). Although these are the first proven offenses of the Respondents, soring is so detrimental to the walking horse industry, and involves such an inhumane practice, that a $2,000 civil penalty is appropriate for the first offense. See In re Holt, 49
Agric. Dec. 853, 865 (1990); Stamper, Appendix.
With respect to ability to pay, and the effect of a civil penalty on the ability of the Respondents to continue to do business, it is the position of this Department that it is the responsibility
of the Respondents to come forward with some evidence indicating an inability to pay, or an
inability to continue to do business. (See In re Holt, 49 Agric. Dec. at 865 66;In re Spencer
Livestock Comm'n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on other grounds, 841 F.2d
1451 (9th Cir. 1988)). No issue is involved here, in this respect, since *1298 Respondents
stipulated that they are able to pay a $2,000 civil penalty, and that such a penalty would not
impair their ability to continue in business (Finding 32).
**40 Complainant recommended that each Respondent should be disqualified for 2 years,
rather than 1 year, because of their prior consent proceedings, citing In re McConnell, 52 Agric. Dec. 1156, 1171 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir. 1994) (text in WESTLAW),
in which it was held, “The Chief ALJ correctly increased the customary [1-year] first offender
disqualification order to 2 years because two consensual suspensions of 6 months each did not
deter the present violation (Initial Decision at 12).” However, here, Respondent Young had
only one consensual 6-month suspension (CX 13) and Respondent Sherman had only one consensual 8-month suspension (CX 14).[FN44] Accordingly, the customary 1-year disqualification order seems sufficient here. The disqualification is in addition to any pertinent civil penalty and is discretionary to the Secretary. Recent cases and those decisions going back to the
passage of the disqualification amendment to the HPA in 1976[FN45] show that a 1 year minimum disqualification ordinarily accompanies a civil penalty for a first-time soring violation.
This policy was recently restated in Elliott, supra, 51 Agric. Dec. at 352:
The imposition of a period of disqualification is discretionary. However, a disqualification
period had been recommended by APHIS, and the Judicial Officer has held that disqualification is an appropriate sanction in almost every Horse Protection Act case. In In re Rowland,
the Judicial Officer noted (40 Agric. Dec. at 1951 52 [, aff'd, 713 F.2d 179 (6th Cir. 1983))]:
*1299 Congress has provided the Department with the “tools” needed to eliminate the practice
of soring Tennessee Walking Horses. But they must be used, to be effective. In order to
achieve the Congressional purpose of the Act, it would seem necessary to impose at least the
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minimum disqualification provisions of the 1976 amendments on every horse owner (and
trainer) who allows one of his horses to be exhibited while sore.[FN10]
FN10 [There is a remote possibility that the circumstances in some particular case, not
presently envisaged, might justify a departure from that policy. Since it is clear under the 1976
amendments that intent and knowledge are not elements of a violation,] I can envisage no circumstance presently warranting an exception from this policy.[FN46] [Bracketed material is
in Rowland.]
Congress passed the 1976 amendments to the Act to strengthen the Act and enhance the Secretary's ability to end the soring of horses. The authorization for disqualification is among the
most notable devices to accomplish that end. For the reasons set forth in Stamper, the customary, minimum disqualification period should be imposed here.
Any of Respondents' arguments not specifically addressed herein have nonetheless been considered, found to be without merit, and are rejected to the extent that those arguments are inconsistent with the Decision and Order herein.
For the foregoing reasons, the following Order should be issued.
*1300 Order
**41 1. Respondent Bill Young is assessed a civil penalty of $2,000, which shall be paid by
certified check or money order, made payable to the Treasurer of the United States, and forwarded to Sharlene A. Deskins, Esq., Office of the General Counsel, Room 2014, South
Building, United States Department of Agriculture, Washington, D.C. 20250-1417, within 30
days from the date of service of this Order on Respondent.
2. Respondent Floyd Sherman is assessed a civil penalty of $2,000, which shall be paid by
certified check or money order, made payable to the Treasurer of the United States, and forwarded to Sharlene A. Deskins, Esq., Office of the General Counsel, Room 2014, South
Building, United States Department of Agriculture, Washington, D.C. 20250-1417, within 30
days from the date of service of this Order on Respondent.
3. Each Respondent is disqualified for 1 year from showing, exhibiting or entering any horse,
directly or indirectly through any agent, employee, or other device, and from judging, managing or otherwise participating in any horse show, horse exhibition, horse sale or auction.
The provisions of this disqualification order as to each Respondent shall become effective on
the 30th day after service of this Order on said Respondent.
APPENDIX
Excerpt from In re Stamper, 42 Agric. Dec. 20, 44 63 (1983), aff'd, 722 F.2d 1483 (9th Cir.
1984), reprinted in 51 Agric. Dec. 302 (1992).
FNa1 The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), re-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)

Page 46

printed in 5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was appointed in January 1971, having been involved with the Department's regulatory programs
since 1949 (including 3 years' trial litigation; 10 years' appellate litigation relating to appeals
from the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers
and Stockyards Act regulatory program).
FN1 Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993).
[Unofficial codifications of statutes are cited herein.] [Brackets by the ALJ.]
FN2 15 U.S.C.A. § 1821 et seq. (West 1982 & Supp. 1993).
FN8 The Department's regulations (9 C.F.R. § 11.7 (1993)) provide for the certification and
licensing of Designated Qualified Persons pursuant to the Act at 15 U.S.C.A. § 1823(c) (West
1982 & Supp. 1993). [
FNa2 The ALJ's omitted sentence reads, “A complete examination in order to determine the
presence of soring, should include protocols not observed by the Government's examining
veterinarians” (Initial Decision at 13).]
FN9 Alternative jurisdiction exists in this Circuit upon petitions for review of Department of
Agriculture orders.15 U.S.C.A. § 1825(b)(2) (West 1982 & Supp. 1993). . . .
FN10 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v.
SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981),
aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec.
1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d
Cir. 1980).
FN11 In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. ___, slip op. at 41-42 (June
10, 1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994).
FN12 This number of cases is slightly less than the total number of Horse Protection Act cases
I have decided because I am including here only those records where a strong record was
made as to the reliability of palpation to detect soreness.
FN13 In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. ___, slip op. at 41 (June 10,
1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994).
FN14 In re Bobo, 53 Agric. Dec. ___, slip op. at 35 (Jan. 12, 1994), appeal docketed, No.
94-3311 (6th Cir. Mar. 24, 1994).
FN15 In re Burks, 53 Agric. Dec. ___, slip op. at 8 (June 24, 1994).
FN16 In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. ___, slip op. at 41 (June 10,
1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994).
FN17 In re Bobo, 53 Agric. Dec. ___, slip op. at 35 (Jan. 12, 1994), appeal docketed, No.
94-3311 (6th Cir. Mar. 24, 1994).
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FN18 In re McConnell, 52 Agric. Dec. 1156, 1167 (1993), aff'd, 23 F.3d 407 (Table) (6th Cir.
1994) (text in WESTLAW).
FN19 In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 1259 (1993).
FN20 In re Gray, 52 Agric. Dec. 1044, 1072 (1993), appeal docketed, No. 93 3875 (6th Cir.
Aug. 20, 1993).
FN21 In re Edwards, 49 Agric. Dec. 188, 196 (1990), aff'd per curiam, 943 F.2d 1318 (11th
Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992).
FN22 In re Sims (Decision as to Charles Sims), 52 Agric. Dec. 1243, 1259 (1993).
FN23 In re Watlington, 52 Agric. Dec. 1172, 1190 (1993); In re McConnell, 44 Agric. Dec.
712, 727 n.4 (1985), vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985)
(consent order substituted for original order), printed in 51 Agric. Dec. 313 (1992).
FN24 H.A. Nelson, D.V.M. & D.L. Osheim, B.A., Soring in Tennessee Walking Horses: Detection By Thermography (USDA, APHIS, Veterinary Services Lab., Ames, Iowa, Aug.
1975).
FN25 See In re Rowland, 52 Agric. Dec. 1103, 1119-30 (1993), appeal docketed, No. 93 4033
(6th Cir. Sept. 22, 1993).
FN26 Congress recognized as early as 1976 that “[d]evious soring methods have been developed that cleverly mask visible evidence of soring.”H.R. REP. NO. 1174, 94th Cong., 2d
Sess. 4 (1976), reprinted in 1976 U.S.C.C.A.N. 1696, 1698-99.
FN27 Although Dr. Knowles testified that “way of going,” “general appearance, attitude and
stance,” and “respiration rate” were “important” (Tr. 82-83), that is not in real conflict with
Dr. Crichfield's testimony quoted above. Dr. Crichfield did not consider them important, but
he would note them if abnormal (Tr. 203-04). Dr. Knowles considered them important, but, as
shown by the present case, he did not let the absence of any abnormality in those factors deter
him from concluding that “A Mark For Me” was sore, in violation of the Act. The difference
in their testimony is semantical, not involving a difference in the result they would reach.
Both would note those factors if they were abnormal--neither considers abnormality in those
factors necessary to a determination of a sore horse.
FN28 No Horse Protection Act cases were decided by the Judicial Officer from September 12,
1985, through June 28, 1990.
FN29 In re Burks, 53 Agric. Dec. ___, slip op. at 8-10, 23-26 (June 24, 1994); In re Tuck
(Decision as to Eddie C. Tuck), 53 Agric. Dec. ___, slip op. at 8-23, 30, 34-45 (June 10, 1994)
(two horses), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994); In re Martin, 53 Agric.
Dec. ___, slip op. at 16-17 (Mar. 16, 1994), appeal docketed, No. 94-3394 (6th Cir. Apr. 12,
1994); In re Bobo, 53 Agric. Dec. ___, slip op. at 32-36 (Jan. 12, 1994) (same horse, two
shows), appeal docketed, No. 94-3311 (6th Cir. Mar. 24, 1994); In re Kelly, 52 Agric. Dec.
1278, 1288-95 (1993), appeal docketed, No. 94 1447 (8th Cir. Feb. 18, 1994); In re Sims
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(Decision as to Charles Sims), 52 Agric. Dec. 1243, 1253-62 (1993); In re Watlington, 52 Agric. Dec. 1172, 1187-92 (1993) (one of two horses); In re Roach (Decision as to Calvin L.
Baird, Sr.), 52 Agric. Dec. 1092, 1101-02 (1993), appeal docketed, No. 93 3975 (6th Cir.
Sept. 10, 1993); In re Wagner (Decision as to Roy E. Wagner and Judith E. Rizio), 52 Agric.
Dec. 298, 308-13 (1993), aff'd, No. 93 3318 (4th Cir. Mar. 15, 1994) (unpublished); In re
Callaway, 52 Agric. Dec. 272, 284-89 (1993); In re Brinkley (Decision as to Doug Brown), 52
Agric. Dec. 252, 262-66 (1993); In re Holt (Decision as to Richard Polch & Merrie Polch), 52
Agric. Dec. 233, 242-43 (1993), aff'd per curiam, No. 93 3369 (6th Cir. July 27, 1994)
(unpublished) (not to be cited as precedent under 6th Circuit Rule 24); In re Elliott (Decision
as to William Dwaine Elliott), 51 Agric. Dec. 334, 341 (1992), aff'd, 990 F.2d 140 (4th Cir.),
cert. denied, 114 S.Ct. 191 (1993); In re Smith, 51 Agric. Dec. 327, 328-31 (1992); In re
Sparkman, 50 Agric. Dec. 602, 612-14 (1991); In re Holt, 49 Agric. Dec. 853, 856-57 (1991);
In re Edwards, 49 Agric. Dec. 188, 195-97, 204-06 (1990), aff'd per curiam, 943 F.2d 1318
(11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992).
FN30 In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 1214, 1229, 1235 (1993),
appeal docketed, No. 93 1852 (D.C. Cir. Dec. 20, 1993); In re Watlington, 52 Agric. Dec.
1172, 1192 (1993) (one of two horses); In re McConnell, 52 Agric. Dec. 1156, 1160 (1993),
aff'd, 23 F.3d 407 (Table) (6th Cir. 1994) (text in WESTLAW); In re Crowe, 52 Agric. Dec.
1132, 1152 (1993); In re Roach (Decision as to Calvin L. Baird, Sr.), 52 Agric. Dec. 1092,
1101-02 (1993) (one of two horses), appeal docketed, No. 93 3975 (6th Cir. Sept. 10, 1993);
In re Gray, 52 Agric. Dec. 1044, 1073-74 (1993), appeal docketed, No. 93 3875 (6th Cir. Aug.
20, 1993).
FN31 The language just quoted originally related solely to Fiscal Year 1993, and was later expanded to include Fiscal Year 1994.
FN32 Dr. Miller does not limit his appearance on behalf of horse owners to cases where he
has personally examined the horses. In rejecting the testimony of Dr. Miller and Dr. Baker,
another private veterinarian, Judge Bernstein stated (In re Hestle, 52 Agric. Dec. 1270, 1276
(1993)):
Neither Dr. Miller nor Dr. Baker examined the horse at the show. Their testimony that the
horse was not sore was based upon their viewing of a very brief video tape of the horse
walking about. When Dr. Bourgeois[, one of the two USDA veterinarians,] viewed the
same video tape, he found that the horse stumbled and was leading less freely. (Tr. 280)
Thus, the interpretation of that video tape differs and the testimony of Drs. Baker and
Miller clearly does not overcome the credible evidence of the USDA veterinarians who
personally examined the horse.
As soon as Respondent Sherman learned about the examination results of “A Mark For
Me,” which was while the horse was being led from the inspection station (Tr. 339), he
sent someone “to the barn office to make an announcement to see if Ray Miller was on the
grounds, and if he was, to go to the barn area and meet us” (Tr. 340).
FN33 In re Massey, 51 Agric. Dec. 1151, 1155-56 (1992).
FN34 In re Green, 51 Agric. Dec. 363, 367-68 (1992).
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FN35 In re Jordan (Decision as to Sheryl Crawford), 52 Agric. Dec. 1214, 1221-22, 1225
(1993), appeal docketed, No. 93 1852 (D.C. Cir. Dec. 20, 1993); In re King, 50 Agric. Dec.
1592, 1597-98 (1991); In re Holt, 49 Agric. Dec. 853, 856 (1990).
FN36 In re Holt (Decision as to Richard Polch & Merrie Polch), 52 Agric. Dec. 233, 235
(1993), aff'd per curiam, No. 93 3369 (6th Cir. July 27, 1994) (unpublished) (not to be cited as
precedent under 6th Circuit Rule 24).
FN37 In re McCarley, 51 Agric. Dec. 378, 379-80, 382-83 (1992).
FN38 In re Watlington, 52 Agric. Dec. 1172, 1173 (1992).
FN39 In re Brinkley, 52 Agric. Dec. 252, 254, 257, 261 (1993); but not in In re Fly, 51 Agric.
Dec. 1128 (1992).
FN40 In re Crowe, 52 Agric. Dec. 1132, 1137-38, 1140-41 (1993).
FN41 In re Callaway, 52 Agric. Dec. 272, 274-76, 281-82. Dr. Raymond Miller, who testified
in the present case, also testified in Callaway that his examination did not find the horse to be
sore. The ALJ stated, inter alia (52 Agric. Dec. at 278):
Dr. Miller testified that if a horse's way of going, general attitude, stance, appearance, and
respiration are normal, the horse would be normal and not sore. He said that a sore horse
would have some loss of function and be considered lame.
As explained above, that view is contrary to the express terms of the Act, which require
only that the horse suffers “pain or . . . lameness” (15 U.S.C. § 1821(3)(D)), not both, and,
also, fails to recognize the changes in soring techniques since the outdated Ames and Auburn studies were published in the mid-1970's, relied on by Dr. Miller and Respondents'
other experts.
FN42 In reversing Judge Kane last month in a Horse Protection Act case, I noted that Judge
Kane's criticism of the Department's veterinarians for not detecting and noting a callus on the
left foreleg of a horse was unjustified since another trainer appearing at the same show as the
Respondent in that case admittedly sprayed some black magic on the horse to hide the callus,
just before it was examined. In re Tuck (Decision as to Eddie C. Tuck), 53 Agric. Dec. ___,
slip op. at 19, 67-68 (June 10, 1994), appeal docketed, No. 94-1887 (4th Cir. July 8, 1994).
Merely because trainers are competitors does not mean that they would report another trainer
to USDA.
FN43 Judge Kane's original dismissal of the Complaint, because he believed that the USDA
veterinarians' past-recollection-recorded evidence was inherently untrustworthy hearsay, was
reversed, and the case was remanded to Judge Kane for reconsideration.In re Jordan, 51 Agric.
Dec. 1229 (1992).
FN44 The prior consent order as to each Respondent was based on alleged violations occurring at the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, in 1986
and 1989 (CX 13, 14), which is the same show involved in the present 1990 violation. In view
of the prestige to the horse, trainer and owner from winning at the National Celebration, there
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is a strong incentive to win at that particular event. Out of about 336 horses examined by
USDA at the 1990 National Celebration involved here, 17 horses, or 5%, were found to be
sore (Tr. 161-62).
FN45 The disqualification provision was added by Congress in 1976 to provide a strong deterrent to subsequent violations by parties who had the economic means to pay the civil penalties as operation costs. See H.R. REP. NO. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in
1976 U.S.C.C.A.N. 1696, 1706.In re Rowland, 40 Agric. Dec. 1934, 1934 49 (1981), aff'd,
713 F.2d 179 (6th Cir. 1983).
FN46 It is my policy to examine the facts and circumstances of each case to see whether an
exception to this policy is warranted. An examination of the record here does not lead me to
believe that an exception is warranted. In this respect, however, I am necessarily influenced
by the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or
intent should not be a circumstance mitigating the sanction. Since there is never, or almost
never, proof of knowledge or intent, if that were cause for not imposing a disqualification order, there would never, or almost never, be a disqualification order issued. The civil penalty
for soring would be an acceptable cost of doing business, and the remedial purposes of the Act
would not be achieved. But if the Stamper views are correct, viz., that a disqualification order
is ordinarily necessary to achieve the Act's purpose even where there is no proof of knowledge
or intent, it would take an extraordinary circumstance to warrant not imposing a disqualification order.
53 Agric. Dec. 1232, 1994 WL 446850 (U.S.D.A.)
END OF DOCUMENT
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United States Department of Agriculture (U.S.D.A.)
**1 In re: BILL YOUNG AND
FLOYD
SHERMAN
.
HPA Docket No. 91-203.
Stay order filed August 30, 1994.
*
1300
HORSE PROTECTION ACT
Sharlene A. Deskins, for Complainant.
G. Thomas Blankenship, Indianapolis, Indiana, for Respondents.
Initial Decision issued by Paul Kane, Administrative Law Judge.
Order issued by Donald A. Campbell, Judicial Officer.
The Order previously issued in this case is hereby stayed pending the outcome of proceedings
for judicial review.
53 Agric. Dec. 1300, 1994 WL 470170 (U.S.D.A.)
END OF DOCUMENT
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54 Agric. Dec. 448, 55 Agric. Dec. 307, 1995 WL 633421 (U.S.D.A.)
UNITED STATES DEPARTMENT OF AGRICULTURE (U.S.D.A.)
**1 In re: JACKIE McCONNELL AND
FLOYD
SHERMAN
.
HPA Docket No. 91-162.
Order Lifting Stay Order filed February 14, 1995.
HORSE PROTECTION ACT
*307 Sharlene A. Deskins, for Complainant.
Carthel L. Smith, Lexington, Tennessee, for Respondent.
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.
Decision and Order issued by Donald A. Campbell, Judicial Officer.
The Stay Order filed in this proceeding pending the outcome of proceedings for judicial review is hereby removed. The disqualification provisions of the Order previously filed herein
shall become effective on the 30th day after service of this Order on Respondent Jackie McConnell, and Respondent Jackie McConnell shall pay the civil penalty within 30 days from the
date of service of this Order on Respondent.
54 Agric. Dec. 448, 55 Agric. Dec. 307, 1995 WL 633421 (U.S.D.A.)
END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

United States Court of Appeals,
Fifth Circuit.
No. 94-40818.
Bill YOUNG and Floyd Sherman, Petitioners,
v.
UNITED STATES DEPARTMENT OF AGRICULTURE, Respondent.
June 7, 1995.
Petition for Review of an Order of United States Department of
Agriculture.
Before REAVLEY and EMILIO M. GARZA, Circuit Judges, and PRADO*,
District Judge.
REAVLEY, Circuit Judge:
Bill Young and Floyd Sherman petition for review of a decision
and order of the United States Department of Agriculture concluding
that they entered or allowed entry of a "sored" Tennessee Walking
horse in a show in violation of the Horse Protection Act.
BACKGROUND
The Horse Protection Act of 1970 (the "HPA"), 15 U.S.C. § 1821
et seq., prohibits the practice of "soring" the legs of a Tennessee
Walking horse through the use of chemicals or mechanical devices.
Soring causes the horse to step more quickly and extend his legs
farther, enhancing the type of gait prized in a Walking horse.

The

HPA prohibits the entry into exhibitions, or the "allowing" of
entry of any horse that is sore and provides civil and criminal
penalties.

15 U.S.C. § 1824(2)(A)-(D), § 1825.

*

The HPA defines

District Judge of the Western District of Texas, sitting by
designation.
1

"sore" as the following:
(3) [t]he term "sore" when used to describe a horse means
that—
(A) an irritating or blistering agent has been applied,
internally or externally, by a person to any limb of a horse,
(B) any burn, cut, or laceration has been inflicted by a
person on any limb of a horse,
(C) any tack, nail, screw, or chemical agent has been
injected by a person into or used by a person on any limb of
a horse, or
(D) any other substance or device has been used by a
person on any limb of a horse or a person has engaged in a
practice involving a horse,
and, as a result of such application, infliction, injection,
use, or practice, such horse suffers, or can reasonably be
expected to suffer, physical pain or distress, inflammation,
or lameness when walking, trotting or otherwise moving....
15 U.S.C. § 1821.
The United States Department of Agriculture (the "USDA")
implements

the

HPA.

Designated

Qualified

Persons

("DQPs"),

employed by the USDA, examine horses to determine if they are fit
for exhibition at a show.

The USDA also employs veterinarians

called Veterinary Medical Officers ("VMOs") to oversee the DQPs and
examine some horses.
Floyd Sherman owned and Bill Young trained a horse named "A
Mark for Me."
Walking Horse

During the pre-show inspection at the Tennessee
National

rejected "A Mark for Me."

Celebration

on

August

31,

1990

a

DQP

At this time the USDA's sole technique

for determining whether a horse was sore in violation of the HPA
was digital palpation (digital palpation consists of pressing the
ball of the thumb into the horse's forelimbs to test for pain).
2

The DQP testified that "A Mark for Me" did not show a strong
reaction to palpation but that in 1990 the standard for prohibiting
a horse from showing was "just about any movement."

The DQP

testified that while "A Mark for Me" exhibited "sensitivity," he
did not believe the horse to be sore.

Two VMOs immediately

examined the horse and concluded that in their opinion the horse
was sore.

"A Mark for Me" was disqualified and the USDA filed a

complaint against Young and Sherman under the HPA.
An Administrative Law Judge ("ALJ") dismissed the complaint,
finding that an encounter with another horse en route to the
pre-show inspection area caused the horse to be highly agitated and
explained its reaction to palpation.

The USDA appealed to a

Judicial Officer ("JO") who reversed.

The JO ordered Young and

Sherman each to pay a civil penalty of $2000 and disqualified Young
and Sherman for one year from the exhibition of horses.
and Young appeal.

Sherman

We reverse.
DISCUSSION

Sherman and Young contend that the USDA's decision that they
sored "A Mark for Me" was not supported by substantial evidence.
The JO's conclusion was based almost solely on the affidavits of
the

two

VMOs

and

a

USDA

form

entitled

"Summary

of

Alleged

Violations" filled out by the two VMOs after their inspection of "A
Mark for Me" at the show.

The two USDA VMOs recorded their

observations of "A Mark for Me" on the summary report the night of
the inspection and in individual affidavits completed the next day.
These documents indicated that the VMOs concluded that "A Mark for
3

Me" was sore because the horse experienced pain when its hoof areas
were palpated.
conclusions.

The VMOs testified before the ALJ regarding their

Their testimony was based on their general practices

regarding this type of inspection. Neither VMO had any independent
memory regarding their inspection of "A Mark for Me."
Sherman

and

Young

constitute

substantial

hearsay.

They

contend
evidence

essentially

unreliable because:

that

these

because

contend

documents

they

that

are

the

do

not

unreliable

documents

are

1) they were created with a bias towards the

Government's position;

and 2) the conclusions reached in them are

based on an unreliable method of determining whether a horse has
been sored.
The Horse Protection Act states that the "findings of the
Secretary

shall

be

set

substantial evidence."

aside

if

found

to

be

unsupported

15 U.S.C. § 1825(b)(2).

by

Substantial

evidence is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Universal Camera Corp.
v. N.L.R.B., 340 U.S. 474, 476-78, 71 S.Ct. 456, 459, 95 L.Ed. 456
(1951).

This court has held that in determining whether hearsay

can constitute substantial evidence "we must look to those factors
which "assure underlying reliability and probative value' ... to
determine whether the hearsay in the present case constitutes
substantial evidence."

School Bd. v. H.E.W., 525 F.2d 900, 906

(5th Cir.1976) (citing Richardson v. Perales, 402 U.S. 389, 402, 91
S.Ct. 1420, 1428, 28 L.Ed.2d 842 (1971)).
There is significant evidence in the record indicating that
4

the evidence relied on by the JO and the USDA to support a finding
of soreness is lacking in probative value and reliability.

See

Universal Camera Corp., 340 U.S. at 488, 71 S.Ct. at 464 (holding
that in determining whether an administrative order is based on
substantial evidence, the reviewing court must consider "whatever
in the record fairly detracts from [the] weight" of the evidence).
The VMO's testimony in this case revealed that as a general
practice VMOs prepare summary reports and affidavits only when
administrative proceedings are anticipated. See Palmer v. Hoffman,
318 U.S. 800, 63 S.Ct. 757, 87 L.Ed. 1163 (1943) (holding that an
accident report prepared by a railroad did not carry the indicia of
reliability of a routine business record because it was prepared at
least partially in anticipation of litigation);
Stone, 604

F.2d

922,

925-26

(5th

Cir.1979)

United States v.
(holding

that

an

affidavit prepared by an official of the United States Treasury
Department was unreliable because it was prepared in anticipation
of litigation).

More important, the VMOs admitted that they only

included observations indicating that a horse was sore and did not
include evidence indicating that a horse was not sore.

The VMOs

also indicated that they were given instructions regarding how to
prepare the documents by USDA attorneys so that the documents would
support a USDA complaint under the HPA. Thus, although the authors
of the documents may have been objective in forming their opinion
(as the JO found), the documents themselves admittedly recorded a
biased account of the results of the inspection.
their probative value is limited.
5

We conclude that

The reliability of the veterinarians' conclusions recorded in
the hearsay documents, based almost exclusively on the results of
digital palpation, are also called into question by significant
evidence presented at the hearing supporting the conclusion that an
observed reaction to digital palpation alone is not a reliable
indicator

of

a

sore

horse.

Several

highly

qualified

expert

witnesses for the petitioners testified that soring could not be
diagnosed through palpation alone.

Petitioners also offered a

written protocol signed by a group of prominent veterinarians
coming to the same conclusion.

The JO's basis for rejecting this

evidence seems to be simply that it is contrary to the agency's
policies and the agency's prior decisions.1

The JO does not point

to scientific or medical data supporting the agency's chosen
diagnostic technique.

See Veal v. Bowen, 833 F.2d 693, 699 (7th

Cir.1987) (holding that "[w]here diagnoses are not supported by
medically acceptable clinical and laboratory diagnostic techniques,
this court need not accord such diagnoses great weight").
Petitioners

also

point

out

that

Congress

noted

its

disapproval, in an appropriation bill, of soring diagnoses based

1

The JO pointed out that the experts' testimony and the
protocol stated that factors other than a negative response to
palpation must be observed before a sore diagnosis can be made.
He concludes that these other factors would require the examiner
to look for signs such as redness, swelling, heat or interference
with function which the JO contends would amount to a rewriting
of the HPA by requiring symptoms of soring other than a
reasonable expectation of pain. The expert testimony and
protocol indicate that the other observations should be made in
order to determine whether the horse has propensity for pain and
are indicia of pain or repercussions of pain as well as
additional symptoms of soring.
6

solely on palpations.
882 (1992);
(1992);

See Pub.L. No. 102-341, 106 Stat. 873, 881-

see also H.R.Rep. No. 617, 102d Cong., 2d Sess. 48

S.Rep. No. 334, 102d Cong.2d Sess. 49 (1992).

Congress'

new dictates do not retroactively bind an ALJ or a JO, but they do
support a conclusion that a diagnoses based solely on palpation and
recorded

only

significant

in

documents

cross-examination

constituting

hearsay

can

do

be

done

not

where

no

constitute

reliable evidence.2
It is important to note that in reviewing an administrative
decision, this court must look to the evidence in "the record
considered as a whole, not just evidence supporting the [agency's]
findings."

N.L.R.B. v. Pinkston-Hollar Constr. Serv., Inc., 954

F.2d 306, 309 (5th Cir.1992) (citation omitted).

In this case the

petitioners also presented substantial evidence indicating that the
horse was not sore.3

The petitioners offered the testimony of two

2

In a recent opinion, the D.C. Circuit rejected the argument
that palpation alone is not an accurate diagnostic technique, and
that therefore, summary reports by USDA VMOs do not constitute
substantial evidence. Crawford v. Dept. of Agriculture, 50 F.3d
46 (D.C.Cir.1995). That court noted that the fact that horse
owners subsequently succeeded in convincing Congress that digital
palpation is unreliable is not relevant to the question of
whether the USDA appropriately relied on palpation as a technique
in the past. In the present case, however, the petitioners also
offer medical evidence—expert testimony and a written protocol—to
support the conclusion that digital palpation is not a reliable
diagnostic technique.
3

In cases rejecting the appeals of trainers and owners
contesting a soreness finding on the grounds that VMO affidavits
and summary reports cannot constitute substantial evidence, both
the Third and Sixth Circuits found it important that the
petitioners in the cases before them presented no
counter-evidence, aside from the petitioner's own testimony,
showing that the horse in question was not sore. Gray v.
U.S.D.A., 39 F.3d 670, 676 (6th Cir.1994); Wagner v. Dept. of
7

private veterinarians and one off-duty DQP who examined "A Mark for
Me" immediately after inspection by the VMOs.
that they did not find soring.4

All three testified

Indeed, the testimony of the

Government's DQP that he did not believe the horse to be sore also
supports the conclusion that the horse was not sore.
In cases where the Secretary of an agency does not accept the
findings of the ALJ, this court " "has an obligation to examine the
evidence and findings of the [JO] more critically than it would if
the [JO] and the ALJ were in agreement.' "

Pinkston-Hollar Const.

Services, Inc., 954 F.2d at 309-310 (citation omitted);

Garcia v.

Secretary of Labor, 10 F.3d 276, 280 (5th Cir.1993) (stating that
"[a]lthough this heightened scrutiny does not alter the substantial
evidence standard of review, it does require us to apply it with a
particularly keen eye, especially when credibility determinations
are

in

issue....).

The

ALJ

specifically

found

petitioners'

witnesses' testimony to be more credible than the VMOs' testimony
as reported in the summary report and affidavits.

The JO made the

opposite credibility determination essentially because he concluded
that the private veterinarians could not be unbiased since their
livelihoods' depended on their being in horse owners' good favor.
If this rationale were accepted, a trainer or owner would never be
Agriculture, 28 F.3d 279, 282-83 (3d Cir.1994).
4

The JO discounts this testimony stating that there is a
possibility that an anesthetic had been applied to the horse's
leg before the examination. His basis for this conclusion is
pure speculation. There is no evidence in the record indicating
that an anesthetic was used and the JO even admits that the
evidence shows that it would be difficult for one to have been
applied out of public sight.
8

able to counter a Government veterinarian's conclusion with the
conclusion of a private veterinarian because private practitioners
will always be dependent, in some way, on horse owners.

We

therefore reject the JO's basis for finding the petitioners'
witnesses lacking in credibility.
The question regarding the credibility of the Government's
witnesses is not whether their testimony on the stand should be
found credible, because they could not testify as to whether "A
Mark for Me" was sore at that time.

Both VMOs admitted that they

did not have a current recollection of the inspection.

The

question is whether the documentary evidence of soreness presented
by the Government was credible.

We hold that in light of the

significant evidence calling into question the probative value and
reliability of that documentary evidence where we are required to
apply stricter scrutiny to the JO's conclusions which contradict
the ALJ and in light of the substantial counter-evidence indicating
that the horse was not sore, the JO's determination was not
supported by substantial evidence and his decision should be
reversed and judgment should be rendered in favor of Young and
Sherman.5
REVERSED AND RENDERED.
EMILIO M. GARZA, Circuit Judge, dissenting:
The only question before us is not whether "A Mark for Me" was
5

Sherman also argued that even if the finding that the horse
was sore is correct, he should not be found liable without a
showing that he knew that the horse was sore. Our determination
with respect to the soreness finding makes it unnecessary for us
to address this issue.
9

in fact sore, but whether there is substantial evidence to support
the USDA's decision that the horse was sore.

Based on the two

VMO's "objective" opinions, see maj. op. at 6 (acknowledging
objectivity of VMOs), I would hold that there is substantial
evidence,1 and, accordingly, I respectfully dissent.

1

See Crawford v. U.S. Dep't of Agriculture, 50 F.3d 46
(D.C.Cir.1995) (noting that the relevant standard was the law at
the time of the events at issue, and holding that "we have no
legitimate basis to reject digital palpation as a diagnostic
technique, whether used alone or not, prior to the passage of the
[new law]" that rejected digital palpation as a sole diagnostic
method).
10
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United States Department of Agriculture (U.S.D.A.)
*1 In re: JACKIE McCONNELL AND
FLOYD
SHERMAN
.
HPA Docket No. 91-162.
Ruling on Respondent's Motion to Correct Order Lifting Stay Order filed March 11, 1996.
HORSE PROTECTION ACT
Sharlene A. Deskins, for Complainant.
Carthel L. Smith, Lexington, Tennessee, for Respondent.
Order issued by William G. Jenson, Judicial Officer.
This proceeding was instituted under the Horse Protection Act, as amended, (15 U.S.C. § 1821
et seq.), (hereafter Act), by a Complaint filed on April 30, 1991, by the Administrator, Animal
and Plant Health Inspection Service, United States Department of Agriculture. The Complaint
alleged that Jackie McConnell, (hereafter Respondent), entered for the purpose of showing or
exhibiting a horse known as “Executive Order” at the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, while the horse was sore. On March 4, 1993, Chief Administrative Law Judge Victor W. Palmer, (hereafter Chief ALJ), issued an Initial Decision
and Order finding that Respondent violated the Act. The Chief ALJ assessed a $2,000 civil
penalty against Respondent and disqualified Respondent from showing, exhibiting, or entering
any horse and from judging, managing, or otherwise participating in any horse show, horse
exhibition, or horse sale or auction for 2 years. Both parties appealed to the Judicial Officer
who issued a Decision and Order on September 16, 1993, affirming the Decision and Order of
the Chief ALJ. In re Jackie McConnell (Decision as to Jackie McConnell) 52 Agric. Dec.
1156 (1993).
Respondent appealed to the United States Court of Appeals for the Sixth Circuit, and filed a
Motion for Stay Pending Review with the Judicial Officer who granted Respondent's motion.
In re Jackie McConnell, 52 Agric. Dec. 1172 (1993). The United States Court of Appeals for
the Sixth Circuit affirmed the Decision and Order of the Judicial Officer on April 29, 1994.
Jackie McConnell v. United States Department of Agriculture, 23 F.3d 407 (6th Cir. 1994)
(Table), and subsequently denied the Respondent's petition for rehearing. Jackie McConnell v.
United States Department of Agriculture, (Order of June 15, 1994).
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Complainant filed a Report to the Judicial Officer and Motion to Lift Stay on February 9,
1995, which was not opposed by Respondent. The Judicial Officer lifted the Stay Order on
February 14, 1995, In re Jackie McConnell, 54 Agric Dec. 448 (1995), and, in so doing,
ordered that Respondent pay the $2,000 civil penalty within 30 days from the date of service
of the Order Lifting Stay Order on Respondent and begin the 2-year disqualification period on
the 30th day after service of the Order Lifting Stay on Respondent. Respondent was served on
February 17, 1995, and Respondent's 2-year disqualification period began on March 19, 1995.
On February 15, 1996, Respondent filed a Motion to Correct Order, (hereafter RM), on February 29, 1996, Complainant filed an Opposition to Respondent's Motion to Correct Order, and
on March 1, 1996, the matter was referred to the Judicial Officer.
*2 Respondent requests that the Order Lifting Stay Order be amended so that Respondent's
2-year disqualification period begins September 13, 1994, rather than March 19, 1995, and requests oral argument. The issues raised by Respondent's motion are not complex and are controlled by established precedents, and, thus, oral argument would appear to serve no useful
purpose, and Respondent's request for oral argument is denied.
Respondent asserts in his Motion to Correct Order that after the United States Court of Appeals for the Sixth Circuit's June 15, 1994, denial of his petition for rehearing, he had 90 days,
ending September 13, 1994, in which to file a petition for a writ of certiorari with the United
States Supreme Court, and that his failure to file such a petition within that 90-day period
ended all possibility of further proceedings for judicial review. (RM, pp. 1-2.) Respondent
states:
Of course, Respondent and his Counsel of record assumed that the Stay Order would be automatically lifted on September 13, 1994, because there was no other remedy, and upon advice
of Counsel the Respondent began his disqualification in September, 1994 and has refrained
from all activity prohibited by the disqualification since said time. (RM, p. 2.)
The facts do not support Respondent's contention that the Order Lifting Stay Order should be
corrected.
Stay Orders issued by the Judicial Officer pending the outcome of judicial review are not
automatically lifted upon conclusion of judicial review. Instead, action must be taken to lift
Stay Orders and there are numerous instances in which the Judicial Officer has lifted Stay Orders in administrative proceedings instituted for violations of the Act. See, e.g., In re Jackie
McConnell, 54 Agric Dec. 448 (1995); In re William Dwaine Elliott, 52 Agric. Dec. 1372
(1993); In re Larry E. Edwards, 51 Agric. Dec. 436 (1992); In re Eldon Stamper, 43 Agric.
Dec. 829 (1984); In re Preach Fleming, 43 Agric. Dec. 829 (1984); In re Joe Fleming, 43 Agric. Dec. 829 (1984); In re Albert Lee Rowland, 43 Agric. Dec. 799 (1984).
In the instant case, Complainant filed a Report to the Judicial Officer and Motion to Lift Stay
on February 9, 1995. Under the applicable Rules of Practice, 7 C.F.R. § 1.143(d), Respondent's response to Complainant's motion was due within 20 days after service of the motion on
Respondent. Respondent did not respond to Complainant's motion and the Judicial Officer issued an Order Lifting Stay Order on February 14, 1995, In re Jackie McConnell, 54 Agric
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Dec. 448 (1995), which was served on Respondent on February 17, 1995. The Order Lifting
Stay Order provides that the disqualification provisions of the Order previously issued in the
case, see, In re Jackie McConnell (Decision as to Jackie McConnell) 52 Agric. Dec. 1156
(1993), shall become effective on the 30th day after service of the Order Lifting Stay Order on
Respondent, and Respondent shall pay the civil penalty within 30 days from the date of service of the Order Lifting Stay Order on Respondent. Three hundred sixty-three days after service of the Order Lifting Stay Order on Respondent, Respondent asks for a correction of the
Order Lifting Stay Order based upon Respondent's belief that the Stay Order was automatically lifted on September 13, 1994.[FN1] Respondent's failure to respond to Complainant's Report to the Judicial Officer and Motion to Lift Stay and the substantial delay between service
of the Judicial Officer's Order Lifting Stay Order and the Respondent's Motion to Correct Order causes me to question the credibility of Respondent's assertion that he believed in September 1994, that the Stay Order issued in this case was automatically removed on September 13,
1994.
*3 Further, if Respondent did, in fact, believe that the Stay Order was automatically lifted on
September 13, 1994, compliance with the automatically resuscitated Order would have caused
Respondent to pay the assessed civil penalty no later than October 13, 1994, within the required 30 days after Respondent believed the Stay Order had been removed. Instead, Respondent paid the assessed civil penalty by check dated June 8, 1995, which was after the Judicial Officer issued the Order Lifting Stay Order, and over 8 1/2 months after Respondent asserts the Stay Order had been automatically removed.
Finally, Respondent was free to move to have the Stay Order lifted at any time after it was issued and free to move to have the 2-year disqualification period begin on September 13, 1994,
at any time prior to September 13, 1994. The applicable Rules of Practice, 7 C.F.R. §
1.143(b)(1), provide that “[a]ny motion will be entertained other than a motion to dismiss on
the pleading.”Respondent was fully aware of his right to file motions under the applicable
Rules of Practice as evidenced by his Motion for Stay Pending Review, which he filed in the
instant case on December 13, 1993, and which was granted by the Judicial Officer December
15, 1993, In re Jackie McConnell, 52 Agric. Dec. 1172 (1993).
I find no basis upon which to disturb the Order Lifting Stay Order issued February 14, 1995,
and Respondent's motion is therefore denied.
FN1 Respondent states that he “has made repeated requests to correct and/or amend the Order
to no avail.”(RM, p. 3.) I have thoroughly reviewed the record in this case and can find no request by Respondent asking for a correction or amendment of the Order Lifting Stay Order
prior to Respondent's Motion To Correct Order filed February 15, 1996.
56 Agric. Dec. 752, 1996 WL 119672 (U.S.D.A.)
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