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NATIONAL CUTTING HORSE 
ASSOCIATION, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

Plaintiff, 

v. 

GLORY ANN KURTZ 

Defendants. 

PLAINTIFF'S ORIGINAL PETITION 

The National Cutting Horse Association ("NCHA") files this Original Petition 

against Defendant Glory Ann Kurtz ("Kurtz") as follows: 

I. 
DISCOVERY 

1. Discovery in this case will be conducted under Level 2 of Rule 190.3 of 

the Texas Rules of Civil Procedure. 

2. NCHA does not seek recovery of actual damages, but does seek a 

declaratory judgment, equitable relief, an award of attorneys' fees, costs of court 

and judgment interest. Therefore, NCHA pleads that it seeks monetary relief of 

$100,000.00 or less and non-monetary relief in accordance with Texas Rule of Civil 

Procedure 47(c)(2). 

II. 

REQUEST FOR ASSIGNMENT 
TO 67TH JUDICIAL DISTRICT COURT 

3. The issues of fact and law presented here and the parties to this case 

are nearly identical or nearly identically situated as those issues and parties before 

the Court in Cause No. 067-230415-08 entitled Paula Gaughan vs. National Cutting 
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Horse Association (the "Controlling Case"). In the Controlling Case, the Honorable 

Donald J. Cosby, Judge of the 67th Judicial District Court, entered Final Judgment on 

November 17, 2009. This Judgment was affirmed on appeal by the Second Court 

of Appeals on July 28, 2011 in Case No. 02-09-00450-CV and Application to the 

Texas Supreme Court was denied. True and correct copies of the trial court's Final 

Judgment in the Controlling Case, as well as the Protective Order entered there and 

the Opinion of the Court of Appeals, are attached hereto as Exhibits "A," "B," and 

"C" respectively and incorporated herein by referenced. 

4. In the Controlling Case, NCHA members sought to review books and 

records of the NCHA pursuant to the statute in issue here which allows members to 

review the books and records of a non-profit corporation. The NCHA members in 

the Controlling Case challenged the right of the NCHA to treat some business 

information and records as confidential and to require a non-disclosure agreement 

or a protective order prohibiting the publication or disclosure to third parties of such 

confidential business information obtained by members pursuant to statutory 

requests for disclosure. The 67th Judicial District Court ruled that a non-profit 

corporation is entitled to protect appropriate confidential information obtained by a 

member from further disclosure by that member. Kurtz seeks the same type of 

information which was sought in the Controlling Case under the same statute at 

issue there. Kurtz's contention that she can publish or disseminate that information 

is precluded by the decision of the trial court and appellate courts of the Controlling 

Case and is in essence a collateral attack on those judgments. 

5. For the foregoing reasons, NCHA requests that this case be assigned to 

the 67th Judicial District Court pursuant to Tarrant County Local Rule 1.03(d). 
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III. 

PARTIES 

6. NCHA is a non-profit corporation organized and existing under the laws 

of the State of Texas, with its headquarters and principal place of business in Fort 

Worth, Tarrant County, Texas. 

7. Glory Ann Kurtz is an individual resident of Boyd, Wise County, Texas 

and may be served with process at 2569 E. Highway 114, Boyd, Wise County, 

Texas 76023, or any other place where she may be found. 

IV. 
JURISDICTION/VENUE 

8. This Court has jurisdiction over this action because Kurtz is a Texas 

resident and the claims are within the jurisdictional limits of this Court. 

9. Venue of this action is proper in Tarrant County, Texas because all or a 

substantial part of the obligations at issue are required to be performed by the 

NCHA in Tarrant County, Texas. 

v. 
FACTUAL BACKGROUND 

10. The NCHA is a Texas non-profit corporation that promotes and 

celebrates the cutting horse and its heritage. The NCHA produces and approves 

cutting horse competitions throughout the United States and around the world. 

11. The NCHA has thousands of members and operates pursuant to its 

Constitution and By-Laws. Pursuant to its Constitution, the NCHA has promulgated 

rules, policies and procedures which govern the operation of the organization. 

12. On or about June 24, 2004, the NCHA adopted the National Cutting 

Horse Association Financial Disclosure Policy and Procedure (the "Financial 

Disclosure Policy"), which has been in effect at all times pertinent to this lawsuit. 
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The Financial Disclosure Policy provides, in pertinent part, that certain employee 

and third-party business information is treated as confidential by the NCHA. A true 

and correct copy of that policy is attached hereto as Exhibit "D" and incorporated 

herein by reference. 

13. The NCHA also has adopted an Employee Handbook, which has been in 

effect at all times pertinent to this lawsuit, that provides that salary, wage and 

personal information of NCHA employees will be treated as confidential by the 

NCHA. A true and correct copy of the portions of the NCHA Employee Handbook 

containing those provisions is attached hereto as Exhibit "E" and incorporated 

herein by reference. 

14. Kurtz is a member of the NCHA. As an NCHA member, Kurtz agreed to 

abide by and be bound by NCHA rules. Kurtz operates, and on information and 

belief owns, a website and related blogs known as "allaboutcutting.com" that 

closely follow NCHA activities and "reports" on those activities on the internet. Ms. 

Kurtz's website reported the developments in the Controlling Case as well as a wide 

range of NCHA activities and other cases involving the NCHA. She has, in the past, 

frequently and extensively reported on and published NCHA financial information 

which is publicly available. 

15. On or about April 17, 2013, April 24, 2013, April 27, 2013 and April 

30, 2013, the NCHA received from Kurtz requests to review books and records of 

the NCHA (collectively, the "Requests"). The Requests are expressly made under 

Texas Business Organizations Code section 22.351 which affords members of a 

non-profit corporation the right to review the books and records of the corporation 

upon showing of proper purpose. 
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16. The Requests seek review of NCHA books and records that contain the 

following information: 

(a) The manner, means, and methods used to pay the NCHA's consultant 
Jim Short as well as the total payments made to Mr. Short; 

(b) The types of depository banking accounts used by the NCHA; 

(c) Affidavits filed with regard to the NCHA's application for Major Event 
Fund monies for the 2010 NCHA Futurity, 2011 NCHA Super Stakes 
and 2011 Summer Spectacular; 

(d) A complete list of any and/or all NCHA (past and present) members 
who received negotiable bank checks or any other type of paid 
monetary compensation of whatsoever nature or type (funds - paid 
compensation), for the type of service(s) provided to the NCHA which 
are eligible for monetary compensation for such provided services as 
well as the financial records to verify same; 

(e) The identity of the NCHA third-party investment advisor; and 

(f) All institutions or persons to whom the NCHA pays "Investment 
Management fees." 

True and correct copies of those Requests are attached hereto as EXHIBIT "F" and 

incorporated herein by reference. 

17. On May 6, 2013, the NCHA responded to the Requests (the 

"Response"). In the Response the NCHA stated that the Association will require 

additional information before responding in detail to the Requests including, but not 

limited to, the purpose for the Requests and the time periods for which the 

information was being requested. The NCHA also informed Ms. Kurtz that it did not 

have the affidavits referenced in the Requests because those forms did not exist at 

the time the shows she referenced were held. The NCHA finally stated that the 

Association will require Kurtz to enter into a confidentiality agreement before 

reviewing some of the additional records of the NCHA requested by Kurtz due to the 

NCHA's obligations to keep certain third party information contained in those 
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records confidential. A true and correct copy of the Response is attached hereto as 

Exhibit "G" and incorporated herein by reference. 

18. On May 9, 2013, the NCHA received from Kurtz a reply to the 

Response (the "Reply"). In the Reply, Kurtz states that she will not agree to enter 

into any confidentiality agreement and again demanded the immediate production 

of the requested documents. Kurtz further states that the parties have reached an 

impasse on these issues and that she may seek relief from the Texas Attorney 

General. A true and correct copy of the Reply is attached hereto as Exhibit "H" 

and incorporated herein by reference. 

19. Finally, on May 10, 2013, the NCHA received yet another request from 

Kurtz for books and records relating to contractual arrangements with a third-party 

vendor known as Ride TV. A true and correct copy of that request is attached 

hereto as Exhibit "I" and incorporated herein by reference. 

20. On May 20, 2013, the NCHA again offered to make all of the requested 

records available for inspection upon the execution of an acceptable confidentiality 

agreement. A true and correct copy of that May 20, 2013 letter is attached hereto 

as Exhibit "l" and incorporated herein by reference. 

21. Despite the NCHA's efforts to try and accommodate the Requests, 

Kurtz has failed and refused to enter into any confidentiality agreement prior to 

review of the requested NCHA books and records containing the confidential 

information. Furthermore, Kurtz has stated that she will not agree to treat any 

NCHA information as confidential and proprietary. 
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VI. 

CAUSES OF ACTION 

COUNT ONE 
(Declaratory Judgment) 

• 

22. Paragraphs 1 through 21 are incorporated by reference. 

23. Pursuant to Chapter 37 of the Texas Civil Practice & Remedies Code, 

NCHA requests the Court to declare that: (i) the NCHA is entitled to relief 

protecting the publication or disclosure by Kurtz of any of the confidential employee 

and third-party business information; (ii) that a Protective Order is appropriate 

under Texas law to protect the Confidential Information of the NCHA; and (iii) the 

NCHA acted in accordance with the law in responding to Kurtz's requests to review 

NCHA books and records. 

COUNT TWO 
(Request for Entry of Protective Order) 

24. Paragraphs 1 through 23 are incorporated by reference. 

25. As described above, certain information requested by Kurtz relates to 

contractual and payment information concerning NCHA employees and third-party 

consultants and vendors, which information is maintained as confidential by the 

NCHA pursuant to the NCHA Employee Handbook and NCHA Financial Disclosure 

Policy. The confidential nature of such types of information also has been 

acknowledged, and protected by, the District Court in the Controlling Case and 

affirmed by the Court of Appeals and the Texas Supreme Court. 

26. The fact that NCHA members may be entitled to review the requested 

records under the applicable statute does not mean that they can do so without 
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maintaining the confidentiality of certain information contained in those documents. 

The courts in the Controlling Case recognized that fact and the same treatment 

should be applied in this case. This is the only way to reconcile Kurtz's rights to 

review such documents and the NCHA's duty to maintain as confidential certain 

information contained in those documents. 

27. The entry of the protective order results in no harm to Kurtz because it 

contains a mechanism whereby Kurtz can challenge the confidentiality of any of the 

produced documents with this Court in the event that she believes any information 

designated as confidential is not in fact confidential. This provision insures that 

Kurtz's rights are not prejudiced by entry of the order. 

28. For the foregoing reasons, the NCHA requests that the Court enter a 

Protective Order containing substantially the same terms as the Protective Order 

contained in Exhibit "B." 

COUNT THREE 
(Attorneys' Fees) 

29. Paragraphs 1 through 28 are incorporated by reference. 

30. Pursuant to Chapter 39 of the Civil Practice and Remedies Code, the 

NCHA requests that it recover its reasonable and necessary, just and equitable 

attorneys' fees and costs incurred in this action from Kurtz, at trial and on any 

appeal. 

Prayer for Relief 

Plaintiff NCHA requests that upon final hearing of this matter, it have 

judgment against Defendant Glory Ann Kurtz as follows: 

1. Judgment declaring that (i) the NCHA is entitled to protect the 

confidentiality of employee and third-party business information from being 
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disclosed or published by Kurtz; (ii) that entry of a Protective Order is appropriate 

under Texas law to protect the Confidential Information; and (iii) the NCHA acted 

reasonably and in accordance with the law in responding to Plaintiff's requests to 

review NCHA documents.; 

2. Entry of a Protective Order, containing substantially the same terms as 

the Protective Order contained in "Exhibit B" hereto, providing protection from 

disclosure of the confidential information; 

3. For the recovery of attorneys' fees incurred in the trial court and 

conditional awards for any appeal to the Court of Appeals and any petition for 

review to the Texas Supreme Court; 

4. For recovery of all costs of court; 

5. Interest on the judgment from its date of entry until paid in full at the 

maximum lawful rate; and 

6. Such other and further relief to which Plaintiff may be entitled. 
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Respectfully submitted, 

James W. Morris, Jr. 
State ar No. 14487600 

....___....., id L. Paschall 
State Bar No. 15553800 

GOINS, UNDERKOFLER, CRAWFORD 
& LANGDON 

A Registered Limited Liability Partnership 
1201 Elm Street, Suite 4800 
Dallas, Texas 75270 
214.969.5454 
214.969.5902 (Fax) 

Attorneys for Plaintiff 
NATIONAL CUTTING HORSE ASSOCIATION 
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PAVI.A GAUGHAN, 

Pltrintiff. 

vs. 

NA'I10NALCUT1'ING HORSE 
ASSOCIATION, 

Dlfondant. 

NO. 067-28Q415.08 

5 
s 
' I 
I 
§ 
8 
§ 

' § 

RJPGMIINT 

P.B3 

lN THE DISTRICT COVRT 

TARRANT CO'UNTY, TBXAS 

611" JUDICIAL DISTRICI 

On the 9th day of July, 2009, came on to be heard the Motion fur S\1IDINit)' 

Judgment of Defendant National Cutting Horse A&sodation ("NCHA"') and the Motion. 

for S\lllUJia:tf Judgment of PlaintiH Paula Gaughan ("Gaughan"). Each of the parties 

appeared by and through their respeazye attorneys of record and lllll\OIIilald ready for 

the hearl:ns on such Motions. The Motioru; fer Summary Judgment and ·summary 

judgment evidence submitted by the parties ~.e made in proper form and tbnely £ned, 

proper senlce thereof Willi made, and the parties m!re properly before the Court. 

Having considered, examined and reviewed the pleadings on file, the Motions for 

Summary Judgment. the reap ..... lind objections to those Motions (including the 

response of Dean Sanders tv the NCHA'e Motion for Summary Judgment), the 

~judgment evidence, the briefs of the parties in &Uppott of and in opposition to 

the Moti011t1 and the arguments of counsel, the Court bit& deb:rmined that there are no 

genuine issue of material fact and that the NCHA is entitled to a judgment It& a matter 

of law as stared herein, that the Motion for SUmmary Judgment of the NCHA mould be 

...... 

lO'd Lt'SL 600ZLLAON 
~oonoo ll'! xv; 1ans • ~B8ltBBLLB'""A AlNOOJ lNVHHYl 
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and u hm!by GRANTED as provided herein and that the Mot1cin for Summary 

Jucipent of Gaughan should be~ is hereby DENII3D in its entirety. It is thetefole 

ORDERED, ADJUDGED AND DHC&BlD) that the Motion for Sununary 

Judgment of the NCHA is hereby GRANTIID as £ollows: 

(1) the Court gran!$ judgment in favor of the NCHA declaring that the 

NCHA i1a& fully complied wilh all of Plalntltfs requests to review flicords of the 

association and. that the NCHA N& fully complied with an legal requirements mating 

to Plaintitf's reques" to review record~~ of the assoCiation; 

(2) the Court grants judgment In favor of the NCHA decla1'1tlg that 

partic:ulBr records of !he NCHA that we:e madced u "Confidential" in accoidance with 

the terms of the Protective Order entared by this Court on June 11, 2008 (the "Order") 

and produc:ed to Plaintiffs are entitled tO conficl.ential treatment under the law. The 

NCHA designated those records 115 confidential in accordance with the temul of the 

Older and P1aintif& took no action pu!SU8l\t to the terms of the Ordlll' to conteat the 

"Confid.ent:ialtt designati.on of records. The documents designated as "Confidentia1" by 

the NCHA are therefore entitled to confidential treatment under the law. Accordingly, 

Plaintiffs and their counsel shall return all records marked 1111 "Cotlfidential« to the 

NCHA and aball not disclose, die5eminate or reveal any of the records marked u 

"Confidential" by the NCHA, or the contents of such records, to any third parties; 

(S) the Court grants judgment In favor o£ the NCHA fot recovery from 

Gaughan III!d Sanders, jointly and severally, of its rea&oi~able and necessary attorneys' 

.fees for &erVices provided in this Court In the attt.ount of$ Z~® .rJ) : and 

diiiiaatidllbldldiiliiMMhl')dd(aW_iiilliQVW ..,., 

EO"d gp:g1 600Z Ll AON 
~00/EOO ll'J XV_; lOOS • 

tBEZt8BLl8'Xej A1Nn03 lNVHHVl 
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(&) the Court grants judgment in favor¢ the NCHA that if any portion 

of thJs judgment is appealed to tbe Court of Appeals by Gaughan and/ or Sanders and 

Is affirmed. the NCHA &h8n be entitled to recover additional attorneys' fees in the 

amount of $/MID .db from the ap~g party or parties; if Gaughan or Sande!~ file 

a petition for review to the Supreme Court, the NCHA recover additiON! attom.eys' 

fees in the amount of s/d, l1lJ .()) £rom lhe appealing party or parti~; and if a 

petition for review is granWd ~ the judgment is affirmed, the NCHA be shall be 

enti~ to recover additional attorneys' fees in the amount of $elL t/lJQ • dlJ from the 

appealing party or parties; it Is further · 

ORDERBD, ADJUDGED AND DECBmlD !hat all relief requested in tlui 

Motions for Summary Judgment of the NCHA and Ga\lghan that is not granted herein 

is DBNIBD; it ts further 

ORDERED, ADJUDGED AND DECJUIED !hat all taxable coatt costs incurred 

herdn be and are Mreby taxed against Gaughan and Sanders, jointly and sevetally; it Is 

farther 

ORDERED, ADJUDGED AND DJ!CRBEDthat the NCHA is entitled to aU 

writs of ececutlon as may· be necessary to en£orre thJs Judgment; it is furiher 
ORDERBD, ADJtlDGED AND DEClU!ED that this Ju.~ finally dispoaes 

of all da1ms and all parties In this case. . 
ll/J. M~~~~t w ~~,;,, 

SIGNBD this day ofj h I IUS: I 

~O"d 9P'Sl BOOl ll AON 
tOO/tOOii!i XV; 1Jn9 • 
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NO. 067-230415-08 

PAULA GAUGHAN and DEAN 
SANDERS 

Plaintiffs, 

vs. 

NATIONAL CUTTING HORSE 
ASSOCIATION 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

PROTECTIVE ORDER 

~ T-115 P.OOS/007 F-669 

~~. 
IN THE DISTRICJ CO~ p 
TARRANT COUNTY, TEXAS 

67'h JUDICIAL DISTRICT 

This case came to be heard on the request of National Cutting Horse 

Association (~NCHA") to protect certain confidential and proprietary 

business information for the purpose of facilitating document review in this 

matter. The NCHA has requested that all certain documents produced by the 

NCHA in this case that are marked "Confidential" should be treated as 

confidential in nature and such documents (including the information 

contained therein) should be protected from disclosure as described herein. 

The Court having considered the request is of the opinion it is well-taken. It 

is, therefore, 

ORDERED: 

1. All documents produced by the NCHA in this case 

(including all information contained therein) which are marked 

"Confidential" by the NCHA (the "Confidential Information") shall be 

treated as confidential as described in this Order. The Confidential 

Information shall be produced only for purposes of review by the Plaintiffs 

Protective Order- 04750-020/169600 
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and shall not be reproduced, disclosed or disseminated to anyone other than 

as provided herein or the contents used in any manner except as provided 

herein. 

2. The NCHA may designate materials as -confidential." As 

to documents, that shall be done by stamping "Confidential" in a conspicuous 

manner on each page to be so designated. 

3. The Confidential Information shall only be disclosed, 

disseminated and/or revealed to the following persons: 

a. Plaintiffs and counsel for the Plaintiffs (Including 

the secretaries, paralegals, employees and agents of the party's counsel); 

b. to third persons by agreement of the parties, or if 

the parties are unable to so stipulate after having made a good faith effort, 

by order of the Court and only after giving written notice to counsel for the 

NCHA. 

4. The NCHA intends to limit its designation of Confidential 

Information to those items that may contain confidential and proprietary 

business information, trade secrets or other Information that is maintained as 

confidential by the NCHA for certain persons or entities with whom the NCHA 

does business. Consequently, Confidential Materials may be filed with the 

Court under seal without issuance of public notice or the conduct of a 

hearing. 

5. Prior to giving any person access to the Confidential 

Information, counsel for Plaintiffs shall advise that person of the confidential 

nature of such documents and of this agreement and procure that person's 

Protective Order- 047S0-020/169BOO 
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written acknowledgment to abide by the terms of this agreement In the form 

attached hereto as EXHIBIT "A". 

6, Unless otherwise ordered by the Court, the Plaintiffs and 

their counsel shall return all copies of the Confidential Information to the 

NCHA, as well as any copies made therefrom, (including such documents or 

copies of documents given to any person(s) pursuant to Paragraph No. 2(b)) 

upon a Final Judgment or further Order from the Court. Should such Final 

Judgment or Order be timely appealed by any party, this obligation shall be 

effective upon the completion of all appeals. 

7. Plaintiffs shall not use the Confidential Information for 

any purpose other than for review by the Plaintiffs as described herein. 

8. This Order has been entered solely to facilitate review of 

documents in this case. At any time after the delivery of Confidential 

Information, counsel for the Plaintiffs may challenge the Confidential 

designation of all or any portion thereof by providing written notice thereof to 

counsel for the NCHA. If the parties are unable to agree as to whether the 

confidential designation of discovery material is appropriate, Plaintiffs may 

file a motion with the Court to challenge the confidential nature of all or a 

portion of the Confidential Information and the NCHA shall have the 

opportunity to establish that the disputed Confidential Documents are 

entitled to confidential treatment. All Confidential Information is entitled to 

confidential treatment pursuant to the terms of this Order until and unless 

the parties formally agree in writing to the contrary or a contrary 

Protective Order- 04750-020/169800 
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determination is made by the Court as to whether all or a portion of 

Confidential Information is entitled to confidential treatment. 

9. The NCHA reserves the right to seek further protection 

of confidential documents or information from the court. 

10. Inadvertent or unintentional production of documents or 

information containing Confidential Information but which are not designated 

"confidential" shall not be deemed a waiver in whole or in part of a claim for 

confidentia I treatment. 

Signed this JJ!day of June 2008. 

Protective Order- 04750-020/169800 Page 4 
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NO. 067-230415-08 

PAULA GAUGHAN and DEAN 
SANDERS 

Plaintiffs, 

vs. 

NATIONAL CUTTING HORSE 
ASSOCIATION 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

TARRANT COUNTY, TEXAS 

67'h JUDICIAL DISTRICT 

AGREEMENT TO BE BOUND BY ORDER 

I have read the Agreed Protective Order (the "Order") in the above-

captioned case. I understand the terms of the Order and agree to be fully bound 

by the terms as those terms relate to Confidential Information (as described in the 

Order) and hereby submit to the jurisdiction of the 67"' Judicial District Court in 

Tarrant County, Texas, for purposes of enforcement of the Order. 

Dated:---------

Signature:--------

Agreemet~e m be Bountl by Order .. 047S0·020/16~1 
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COURT OF APPEALS 
SECOND DISTRICT OF TEXAS 

FORT WORTH 

NO. 02-09-00450-CV 

PAULA GAUGHAN AND DEAN 
SANDERS 

NATIONAL CUTTING HORSE 
ASSOCIATION 

v. 

• 

APPELLANTS 

APPELLEE 

FROM THE 67TH DISTRICT COURT OF TARRANT COUNTY 

OPINION 

I. Introduction 

Appellants Paula Gaughan and Dean Sanders (collectively, Gaughan) and 

Appellee National Cutting Horse Association (the NCHA) filed cross-motions for 

summary judgment in Gaughan's suit against the NCHA for a declaratory 

judgment that the NCHA's books and records that Gaughan sought to inspect 

and copy are not confidential. The trial court initially entered a protective order in 
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favor of the NCHA that prohibited Gaughan from disseminating the NCHA's 

books and records to others. Later, the trial court granted the NCHA's motion for 

summary judgment, denied Gaughan's motion for summary judgment, and 

incorporated the protective order into the final judgment Gaughan contends in 

three issues that the trial court erred by entering the protective order and thereby 

prohibiting her from disclosing documents designated as confidential by the 

NCHA, by granting summary judgment for the NCHA on the ground that the 

NCHA's records are entitled to confidential treatment under the law, by denying 

her motion, and by ruling that there are no genuine issues of material fact 

concerning the reasonableness and necessity of the NCHA's attorney's fees. 

We affirm. 

II. Factual and Procedural Background 

The NCHA is a non-profit corporation organized and existing under Texas 

law. Gaughan is a member in good standing of the NCHA 1 On April 21, 2008, 

Gaughan made a written request pursuant to article 1396-2.23 of the Texas Non-

Profit Corporation Act to "inspect the books and various financial records of the 

NCHA "2 Gaughan requested six categories of documents from the NCHA-

1Sanders was originally a plaintiff in this lawsuit, but he withdrew from the 
lawsuit as a plaintiff. He is a party to this appeal because he and Gaughan are 
jointly and severally liable under the trial court's judgment for the NCHA's 
attorney's fees. 

2The written request actually cited Texas Business Organizations Code 
section 22.351, the successor to article 1396-2.23. See Tex. Bus. Org. Code 

2 

www.ratemyhorsepro.com



• • 
including employment contracts, bank statements, payroll records, and payments 

to vendors-for the stated purpose that Gaughan was "genuinely interested in 

fostering increased participation in NCHA events by lowering the costs 

associated with that participation and making sure that the membership dues and 

other monies received by the NCHA are being spent with the best interests of the 

NCHA membership in mind." The NCHA responded to Gaughan's letter on April 

28, 2008, enclosing audited financial statements for the years 2004 through 

2007, but it requested that Gaughan clarify her stated purpose, pay for staff and 

professional time necessary to respond to the request, and agree to maintain the 

confidentiality of certain information relating to third parties {such as employees 

and vendors) before the NCHA would produce the remaining requested records. 

Gaughan responded to the NCHA on May 9, 2008, disagreeing that her 

stated purpose was inadequate but also clarifying that she wished to review the 

financial records to confirm that the "NCHA is not guilty of waste or 

mismanagement in its financial affairs and in the administration of the NCHA's 

business." Gaughan declined to enter into a confidentiality agreement and 

objected to paying for staff or professional fees associated with the NCHA's 

compliance with her inspection request. Gaughan also requested that all 

responsive documents be produced within one week. 

Ann. § 22.351 ry.Jest 2009). However, the parties agree that article 1396-2.23 
applies to this case. 

3 

www.ratemyhorsepro.com



• • 
The NCHA responded on May 13, 2008, again asserting the confidentiality 

of some of its records, specifically records relating to its employees, third-party 

vendors, and sponsors. The NCHA stated that the confidentiality of its records 

"does not mean that you cannot have access to some or all of the information 

you desire[,] but it does mean that any access you may have must be in 

accordance with procedures which are in the best interest of [the NCHA] and 

include fulfilling [the NCHA]'s obligation of confidentiality." 

Gaughan filed suit against the NCHA on May 20, 2008, seeking a judicial 

declaration that she is entitled to inspect and photocopy each of the categories of 

records identified in her April 21, 2008 letter. Gaughan also sought and obtained 

a temporary restraining order to prevent the NCHA from destroying or altering the 

records she sought to inspect and copy. The NCHA filed a motion to dissolve the 

temporary restraining order and offered to disclose all documents requested by 

Gaughan subject to entry of a protective order to prevent her disclosure of 

information the NCHA believed to be confidential. Following the hearing on the 

NCHA's motion, the trial court dissolved the temporary restraining order and 

granted the NCHA's request for entry of a protective order. 

The trial court then signed a protective order permitting the NCHA to 

designate certain documents that it had agreed to produce to Gaughan as 

confidential (by stamping "Confidential" in a conspicuous manner on each page 

to be so designated) and prohibiting Gaughan from reproducing, disclosing, or 

disseminating those documents to anyone other than her counsel except upon 

4 

www.ratemyhorsepro.com



. . . . I 

• • 
order of the trial court. The order stated that it was entered solely to facilitate 

review and provided that at any time after delivery of documents designated as 

confidential, counsel for Gaughan could challenge the designation by written 

notice to the NCHA and a motion to challenge the confidential nature of all or a 

portion of the information, in which event the NCHA would have the opportunity 

to establish that the disputed documents were entitled to confidential treatment. 

After entry of the protective order, the NCHA produced 89,214 pages of 

documents to Gaughan but designated 36,556 of those pages as confidential as 

permitted by the protective order. It is undisputed that Gaughan reviewed and 

copied all documents she requested from the NCHA, including the documents 

designated as confidential. The NCHA also counterclaimed against Gaughan, 

seeking recovery of its attorney's fees and a judicial declaration that it had "acted 

reasonably and in accordance with the law in responding to [Gaughan's] 

requests to review the NCHA documents." 

Gaughan and the NCHA eventually filed cross-motions for summary 

judgment. In her motion, Gaughan requested, among other things, a judicial 

declaration that "NCHA may not prevent [her] from disclosing to her fellow NCHA 

members or to other third parties the substance and form of all records reflecting 

the NCHA's financial activity.''3 Gaughan argued that articles 1396-2.23 and 

3Gaughan sought three additional judicial declarations via summary 
judgment, but she does not assert on appeal that the trial court erred by denying 
her motion for summary judgment on those grounds. Thus, we do not address 
Gaughan's request for those three additional judicial declarations. See generally 
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1396-2.23A of the non-profit corporation act required the NCHA to make its 

books and records available to members and the general public alike, that the 

NCHA is therefore precluded from designating any of its financial records as 

confidential, and that the trial court should withdraw the protective order because 

it contravenes articles 1396-2.23 and 1396-2.23A. In addition, Gaughan's motion 

for summary judgment included the following alternative request for relief: 

Strictly in the alternative, and only because [the trial court's] 
Protective Order otherwise requires it and remains in force until it is 
withdrawn as requested hereinabove, Gaughan moves the Court to 
conduct an in camera inspection of the 36,556 pages of NCHA 
books and records that the NCHA has classified as confidential and, 
upon inspection of same, declare that they are not properly 
classified as confidential documents given the statutory mandate 
that they be made available to the NCHA members and the general 
public alike. [Emphasis added.] 

The NCHA's motion sought summary judgment on its claims for a judicial 

declaration and attorney's fees. Within the motion, the NCHA argued that 

Gaughan did not need to file the lawsuit to obtain the requested documents; that 

Texas law supports the trial court's entry of the protective order; that the 

protective order provided a mechanism for Gaughan to challenge the NCHA's 

designation of any document as confidential; and that Gaughan had never 

challenged the NCHA's designation of any document as confidential-despite 

LeBlanc v. Riley, No. 02-08-00234-CV, 2009 WL 885953, at *3 (Tex. App.-Fort 
Worth Apr. 2, 2009, no pet.) (mem. op.) (holding that a general issue broadly 
challenging a summary judgment is permissible but requiring an appellant to 
present argument and legal authority on appeal to preserve error on a particular 
cause of action on which the trial court granted summary judgment). 

6 

www.ratemyhorsepro.com



• • 
having possession of the vast majority of the documents for months-but instead 

claimed that no information contained in the documents requested under art. 

1396-2.23 could be treated as confidential and that the protective order regarding 

the documents requested was contrary to law. 

In its final judgment granting the NCHA's motion for summary judgment 

and denying that of Gaughan, the trial court declared that the NCHA had fully 

complied with all of Gaughan's requests to review documents of the association 

and all legal requirements, that the NCHA had designated documents as 

confidential in accordance with the protective order, that Gaughan had taken no 

action to contest the designations, and that the documents designated as 

confidential by the NCHA were thus entitled to confidential treatment as a matter 

of law. The trial court further ordered Gaughan to return all records marked as 

"Confidential" to the NCHA and to not disclose, disseminate, or reveal any of the 

"Confidential" records or their contents to any third parties. This appeal followed. 

Ill. Standard of Review 

We review a summary judgment de novo. Travelers Ins. Co. v. Joachim, 

315 S.W.3d 860, 862 (Tex. 2010). We consider the evidence presented in the 

light most favorable to the nonmovant, crediting evidence favorable to the 

nonmovant if reasonable jurors could, and disregarding evidence contrary to the 

nonmovant unless reasonable jurors could not. Mann Frankfort Stein & Lipp 

Advisors, Inc. v. Fielding, 289 S.W.3d 844, 848 (Tex. 2009). We indulge every 

reasonable inference and resolve any doubts in the nonmovant's favor. 20801, 
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Inc. v. Parker, 249 S.W.3d 392, 399 (Tex. 2008). A defendant who conclusively 

negates at least one essential element of a cause of action is entitled to 

summary judgment on that claim. Frost Nat'/ Bank v. Fernandez, 315 S.W.3d 

494, 508 (Tex. 2010); see Tex. R. Civ. P. 166a(b), (c). When both parties move 

for summary judgment and the trial court grants one motion and denies the other, 

the reviewing court should review both parties' summary judgment evidence and 

determine all questions presented. Mann Frankfort, 289 S.W.3d at 848; see 

Myrad Props., Inc. v. Lasalle Bank Nat'l Ass'n, 300 S.W.3d 746, 753 (Tex. 2009). 

The reviewing court should render the judgment that the trial court should have 

rendered. Mann Frankfort, 289 S.W.3d at 848. 

IV. Discussion 

A. The Protective Order 

Gaughan contends in her first issue that the trial court erred by entering 

the protective order and declaring by summary judgment that any of the NCHA's 

records regarding its business transactions with sponsors, vendors, and 

employees are entitled to confidential treatment under the law. She contends the 

trial court's orders are contrary to the Texas statutes that require non-profit 

corporations to make their financial records open and available for inspection and 

copying by the general public. Specifically, Gaughan argues that because the 

NCHA is a non-profit corporation obligated by article 1396-2.23A to make its 

records, books, and annual reports available to the public for inspection and 

copying, it cannot shield those records behind a claim of confidentiality. The 
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NCHA responds that a member of a non-profit corporation may inspect "a much 

broader spectrum of records" under article 1396-2.23 than the public is entitled to 

inspect under article 1396-2.23A and that protective orders are permissible under 

Texas law to ensure that confidential information provided to members pursuant 

to these or similar inspection statutes is protected from disclosure to others. 

1. Articles 1396-2.23 and 1396-2.23A 

Article 1396-2.23 of the Texas Non-Profit Corporation Act provides: 

A. Each corporation shall keep correct and complete books and 
records of account and shall keep minutes of the proceedings of its 
members, board of directors, and committees having any authority of 
the board of directors and shall keep at its registered office or 
principal office in this State a record of the names and addresses of 
its members entitled to vote. 

B. A member of a corporation, on written demand stating the 
purpose of the demand, has the right to examine and copy, in 
person or by agent, accountant, or attorney, at any reasonable time, 
for any proper purpose, the books and records of the corporation 
relevant to that purpose, at the expense of the member. 

Tex. Rev. Civ. Stat. Ann. art. 1396-2.23 (expired Jan. 2010). Similarly, but not 

identically, article 1396-2.23A provides, in relevant part: 

A. A corporation shall maintain current true and accurate financial 
records with full and correct entries made with respect to all financial 
transactions of the corporation, including all income and 
expenditures, in accordance with generally accepted accounting 
practices. 

B. Based on these records, the board of directors shall annually 
prepare or approve a report of the financial activity of the corporation 
for the preceding year. ... 

C. All records, books, and annual reports of the financial activity of 
the corporation shall be kept at the registered office or principal 
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office of the corporation in this state for at least three years after the 
closing of each fiscal year and shall be available to the public for 
inspection and copying there during normal business hours. The 
corporation may charge for the reasonable expense of preparing a 
copy of a record or report. 

/d. art. 1396-2.23A (expired Jan. 2010) (emphasis added). 

2. Scope and Purpose of article 1396-2.23A (public's right to inspect) 

Gaughan argues that, because article 1396-2.23A mandates public access 

to the financial records of a non-profit corporation, the protective order allowing 

the NCHA to shield its financial records from public disclosure by designating 

them as confidential is contrary to Texas law. However, Gaughan's argument is 

premised on the incorrect assumption that all of the records of a non-profit 

corporation that a member is entitled to inspect and copy are financial records 

available to the public generally. As is clear from article 1396-2.23(8), a member 

of a non-profit corporation may, following written demand stating a proper 

purpose, examine "the books and records of [that] corporation relevant to that 

purpose." /d. art. 1396-2.23{8). Under article 1396-2.23A, however, a member 

of the public may only inspect the "records, books, and annual reports of the 

financial activity of the corporation." See id. art. 1396-2.23A {emphasis added). 

Thus, the NCHA argues, a member of the public may only inspect financial 

records of a non-profit corporation while a member of the corporation may 

inspect all records of that corporation. See id. arts. 1396-2.23, 1396-2.23A. 

The records Gaughan received from the NCHA include both financial 

records available for inspection by the public and non-financial records not 
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available for inspection by the public. For example, Gaughan received vendor, 

sponsorship, and employment contracts and documents containing the 

addresses and Social Security Numbers of the NCHA's employees. Article 1396-

2.23A, addressing the public's right of inspection, does not provide that the public 

has the right to inspect records that are not financial records. 

Moreover, article 1396-2.23, addressing the right of a member to inspect a 

broader spectrum of records than is allowed for the public, provides for neither a 

right of inspection by the public of such records nor a right by a member to 

publish such information to the public4 Thus, the NCHA argues, and we agree, 

that Gaughan's theory that she is entitled to disseminate or share with the public 

all documents she received would engraft a right of inspection by the public onto 

article 1396-2.23, which speaks only to the right of inspection by members. If the 

legislature had intended that a member would have the right to disclose all books 

and records of a non-profit corporation to the public, there would have been no 

need for two separate statutes and no need to require a member to provide a 

written request stating a proper purpose. Therefore, we decline to adopt 

Gaughan's interpretation of the two statutes by conflating them so as to provide a 

4When the legislature passes two separate statutes on the same general 
subject matter, it is presumed to have done so for a particular purpose, and 
meaning must be given to both statutes. See A/dine /ndep. Sch. Dist. v. Ogg, 
122 S.W.3d 257, 270 (Tex. App.-Houston [1st Dist.] 2003, no pet.); Font v. 
Carr, 867 S.W.2d 873, 881 (Tex. App.-Houston [1st Dist.] 1993, writ dism'd 
w.o.j.). 
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right of the public to inspect all books and records of a non-profit corporation, 

including records only available to members. 

The Texas Supreme Court has held that the phrase "financial records" in 

article 1396-2.23A "does not include the names of contributors or members" and 

that article 1396-2.23A "does not require the blanket disclosure of contributors' 

names for public inspection." In re Bay Area Citizens Against Lawsuit Abuse, 

982 S.W.2d 371, 381-82 (Tex. 1998) {hereinafter BACALA). In so holding, the 

BACALA court looked to the legislative intent of that statute, observing that it 

appeared "that article 1396-2.23A was intended to remedy a specific problem: 

the lack of accountability regarding a non-profit corporation's use of funds 

solicited from the public." /d. at 381 (citing Texas Appellate Practice & Educ. 

Resource Ctr. v. Patterson, 902 S.W.2d 686, 689 (Tex. App.-Austin 1995, writ 

denied)). In that regard, the court quoted relevant background information from 

the bill analysis regarding article 1396-2.23A's purpose: 

During the last interim, the author attempted to conduct a study of a 
non-profit drug rehabilitation program in Houston. This program had 
been soliciting funds from the public and portrayed itself as a 
charitable endeavor. However, there were rumors that its funds 
were being used for investments in such businesses as nightclubs. 
During the six month investigation, the author of this bill was unable 
to determine how the program's funds were being used because the 
records were inadequate. A major recommendation from the study 
was that Texas law should be amended to require non-profit 
organizations soliciting funds from the public to keep adequate 
records showing how the funds were actually being used. 

/d. at 381 (quoting Senate Comm. on Bus. & Indus. Bill Analysis, Tex. S.B. 857, 

65th Leg., R.S. (1977)). Thus, the BACALA court concluded the purpose of the 
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legislation was not to force non-profit corporations to identify the exact sources of 

their income but was instead designed "to expose the nature of the expenditures 

of that money once received from the public and to make non-profit organizations 

accountable to their contributors for those expenditures." /d. The court 

continued, "[T]he seemingly broad scope of the statute's language is not 

matched by the legislative intent behind the statute." /d.; see also Patterson, 902 

S.W.2d at 688-89 (concluding legislature designed art 1396-2.23A as a 

mechanism for making non-profit corporations accountable for donations solicited 

from the public). 

It follows that, although amounts received from or paid to vendors, 

sponsors, or employees may constitute "financial records." the underlying 

contracts themselves (or the employees' addresses and social security numbers) 

are not financial records that the public is entitled to inspect See BACALA, 982 

S.W.2d at 381-82. Thus, even assuming that the public is entitled by art. 1396-

2.23A to inspect all financial documents of a non-profit corporation without regard 

to confidentiality, a question we are not called upon to decide, we must still 

determine whether documents Gaughan may inspect under art. 1396-2.23 (and 

which are not available to the public) may be subject to protection from 

disclosure to others because of confidentiality considerations.5 

5Because Gaughan is a member of the NCHA, the applicable statute in this 
case is article 1396-2.23(8), governing the right of a member of a non-profit 
corporation, not the right of the public under article 1396-2.23A. 
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3. Scope and Purpose of article 1396-2.23 (member's right to inspect) 

Gaughan asserts that the scope of article 1396-2.23, which provides for 

the inspection rights of a member of a non-profit corporation, is absolute in 

prohibiting any record from being treated as confidential and does not allow a 

non-profit corporation to require a pledge or order of non-disclosure in order to 

inspect and copy its records. We disagree for reasons urged by the NCHA. 

Decisions under article 1396-2.23 recognize that the statute is not absolute 

in its disclosure requirements for members and that orders to protect confidential 

information are proper in requests made under that statute. In Citizens Ass'n for 

Sound Energy (CASE) v. Boltz, 886 S.W.2d 283, 285-86 (Tex. App.-Amarillo 

1994, writ denied), cert. denied, 516 U.S. 1029 (1995), a member of CASE, a 

non-profit association, sought review of CASE's records under article 1396-2.23. 

CASE opposed the production of certain documents and challenged the 

constitutionality of the statute. ld. at 286. The trial court entered a protective 

order addressing the confidential nature of the requested documents and ordered 

CASE to produce such documents under that protective order. ld. at 287. On 

appeal by CASE, the court of appeals affirmed, holding that in view of the 

protective order which prohibited the member from disclosing the confidential 

information contained in such documents, CASE's challenges to the statute were 

without merit. ld. 

In Professional Microfilming, Inc. v. Honorable Sam Houston, 661 S.W.2d 

767, 768 (Tex. App.-Fort Worth 1983, orig. proceeding), a case in which 
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mismanagement of Professional Microfilming, Inc. (PMI) was alleged, this court 

considered a financial records request by a shareholder and former director of 

PM I. On mandamus, PMI complained of a discovery order by the trial court that 

would have allowed the shareholder, who had become a competitor of PMI, to 

review records containing PMI's sensitive customer, cost, and pricing information 

pursuant to a request made under business corporations act article 2.44.6 /d. at 

768-69. PMI asserted that any such review of PMI's confidential information by 

the shareholder would be damaging to PMI. /d. The trial court required PMI to 

produce the information but entered an order prohibiting the shareholder and 

former director from disclosing any of the contents of those records to third 

parties. /d. at 769. In denying mandamus relief sought by PM I, this Court stated: 

We also hold that Judge Houston's discovery order adequately 
considered the sensitivity of the requested data, and the potential for 
misuse of that data by Hightower and Eikon. Judge Houston's order 
enjoined Hightower from disclosing the information or using it for 
purposes other tihan those connected with the litigation. The order 
also provided that the documents requested to be produced be 
sealed in envelopes and filed with the court, to be opened only by 
order of the court. Judge Houston thus set up a procedure which 
would allow him to examine each document before discloSing it to 

6Texas Business Corporations Act article 2.44 entitled directors and certain 
shareholders of a corporation to review the books and records of a corporation 
for any proper purpose. Tex. Rev. Civ. Stat. Ann. art. 2.44. (expired Jan. 2010); 
see also Tex. Bus. Org. Code Ann. § 21.218 (West 2009) (current version of 
expired article 2.44). That statute, which is applicable to for-profit corporations, is 
similar to article 1396.-2.23, which is applicable to non-profit corporations and at 
issue in this case. Texas courts have looked to precedent under article 2.44 
when dealing with issues presented under article 1396-2.23. See CASE, 886 
S.W.2d at 289. 
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Hightower, and impose even greater restrictions than the initial 
injunction if necessary. 

/d. at 770 (emphasis added). Thus, we acknowledged in PM/ that the need to 

protect certain confidential information from dissemination to others may exist 

even when a statutory right to inspection by the shareholder is invoked. /d.; see 

a/so Lewis v. Pa. Bar Ass'n, 701 A.2d 551, 555 (Pa. 1997) (holding documents 

otherwise accessible to members may be protected from disclosure to third 

parties by considerations of privacy, such as references to employee's health 

records; privilege, such as records protected by attorney-client privilege or work 

product doctrine; or confidentiality where both corporate purpose and public's 

interest are served by keeping information confidential); Stroud v. Grace, 606 

A.2d 75, 89 (Del. 1992) (holding corporation's refusal to provide certain financial 

information to shareholder without confidentiality agreement signed by 

shareholders did not violate corporation's duty of disclosure); Pershing Square, 

L.P. v. Ceridian Corp., 923 A.2d 810, 819-20 (Del. Ch. 2007) (holding publication 

to others by shareholder may be limited where information is confidential and 

release would harm company); Disney v. The Walt Disney Co., 857 A.2d 444, 

446 (Del. Ch. 2004) (holding that shareholder could not use right of inspection to 

publicly disseminate otherwise confidential records and that production was 

properly conditioned upon confidentiality agreement, subject to challenge of 

company's designation in court if parties could not resolve disagreements). 

16 

www.ratemyhorsepro.com



• • 
Gaughan relies upon Sharyland Water Supply Corp. v. Block, 755 F.2d 

397 (5th Cir. 1985), as the single case to support her position. Gaughan cites a 

statement from the opinion in that case for the proposition that article 1396-2.23 

neither forbids a member from disclosing books and records provided to him by a 

non-profit corporation nor requires the member to pledge non-disclosure to 

others in order to obtain the corporation's books and records. /d. at 398. But 

Sharyland does not support the proposition that no restrictions on dissemination 

to others can be placed on an article 1396-2.23 request by a member of a non

profit corporation. That case did not deal with the right to inspect books and 

records under article 1396-2.23; rather, it involved a Freedom of Information Act 

request made to a third party to whom the corporation had provided information 

as part of a loan application. /d. Moreover, Sharyland is distinguishable because 

it involved audited financial statements that a member of the public is entitled to 

inspect under article 1396-2.23A. /d. at 399. The NCHA does not dispute that its 

audited financial reports are subject to disclosure under the Freedom of 

Information Act. 

In addition, a member's own right to inspect and copy books and records 

under article 1396-2.23 does not trump privileges or other rights to confidentiality 

provided for by Texas law. In Huie v. DeShazo, 922 S.W.2d 920, 923-25 (Tex. 

1996), the supreme court held that a trustee's duty of disclosure does not 

override the attorney-client privilege and expressly rejected a claim that the 

provisions of article 1396-2.23 overrode a claim of attorney-client privilege. In 
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analyzing an argument similar to the one made by Gaughan in this case, the 

Texas Supreme Court held as follows: 

(Real party in interest] Chenault relies on Burton v. Cravey, 759 
S.W.2d 160 (Tex. App.-Houston [1st Dist.] 1988, no writ), for the 
proposition that the attorney-client privilege does not apply where a 
party has a right to information independently of the rules of 
discovery. In Burton, condominium owners filed a trial court 
mandamus action against the condominium association to enforce 
their statutory right to inspect the association's books and records. 
See Tex. Prop. Code Ann. § 81.209; Tex. Rev. Civ. Stat. Ann. art. 
1396-2.23. The trial court allowed inspection of the records, 
including those in the possession of the association's attorney, 
finding as a factual matter that the attorney's records constituted part 
of the association's records. The court of appeals affirmed, holding 
that the attorney-client privilege did not apply in light of the owners' 
unqualified right of inspection. 759 S.W.2d at 162. 

It is unclear whether the records at issue in Burton were 
merely records of the association in the possession of the attorney, 
or whether they contained separate confidential attorney-client 
communications. To the extent that they consisted of the former, we 
agree that they were not protected. See [Nat'/ Tank Co. v.] 
Brotherton, 851 S.W.2d [193,]199 [(Tex. 1993)]. However, to the 
extent that the court held that the owners' statutory right of 
inspection somehow trumped the privilege for confidential attorney
client communications, we disapprove of its holding, for the reasons 
previously discussed. We also disapprove of the court's dicta that 
the trial court could, in its discretion decline to apply the attorney
client privilege even if all the elements of Rule 503 were met. See 
759 S.W.2d at 162. 

/d. at 924 (emphasis added). Other jurisdictions agree. See Schein v. N. Rio 

Arriba E/ec. Coop., Inc., 122 N.M. 800, 806 (N.M. 1997) (holding corporate 

documents subject to attorney-client privilege may be withheld from shareholders 

but upholding denial of protection for information examined by trial court in 

camera and found not to contain indicia of confidentiality); Nat'! Football League 
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Props., Inc. v. Superior Court, 75 Cal. Rptr. 2d 893, 898 (CaL Ct. App. 1998) 

(holding shareholder status does not in and of itself entitle an individual to 

unfettered access to corporate confidences); Riser v. Genuine Parts Co., 150 

Ga. App. 502, 504 (Ga. Ct. App. 1979) (holding trial court did not err by denying 

corporate information to shareholder that contained confidential management 

information, legal opinions, and personnel evaluation in absence of compelling 

reason); Morton v. Rogers, 20 Ariz. App. 581, 586 (Ariz. Ct. App. 1973) (holding 

right of director and shareholder to examine books and records does not extend 

to trade secrets); see a/so In re LTV Sees. Utig., 89 F.RD. 595, 604 (N.D. Tex. 

1981) (applying federal law in securities fraud suit and recognizing shareholder's 

statutory or common law right to inspection could not overcome otherwise valid 

assertion of attorney-client privilege); 5A FLETCHER CYCLOPEDIA OF THE 

LAW OF CORPORATIONS § 2239.10 (2011) (collecting cases holding 

shareholders not entitled to trade secrets or confidential information contained in 

books and records of corporation unless such affects financial status of 

corporation or value of stock). 7 

7Gaughan does not contend that she has been denied the opportunity to 
inspect confidential or attorney-client communications, but the broader principle 
revealed by BACALA, Huie, CASE, PM/, and similar opinions-that the scope of 
the right of inspection for members of a non-profit corporation may be limited by 
legitimate considerations of privilege, trade secrets, and confidentiality-as well 
as the differing access granted to members and the public under articles 1396-
2.23 and 1396-2.23A, reveals that even members of a non-profit corporation do 
not have unfettered access to the non-profit's corporate records. 
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Moreover, by accepting and renewing her membership each year in the 

NCHA, Gaughan has agreed to abide by the rules, policies, and agreements 

made by the NCHA. Gaughan has not disputed that those rules include the 

Employee Handbook and the Financial Disclosure Policy and Procedure adopted 

by the executive committee of the NCHA in 2004, which contain the association's 

policies for treating employee and third party business information as 

confidential. By its Employee Handbook and the Disclosure Policy, the NCHA 

makes representations to its employees, vendors, sponsors, and other persons 

with whom it does business that it will maintain certain information as 

confidential. Gaughan disputes that any employment contract or business 

agreement with vendors or sponsors produced to her by the NCHA contain 

confidentiality agreements, but the documents in question have not been made a 

part of the record on appeal. In any event, the Disclosure Policy limits the right of 

the NCHA and its members to further disseminate such information to others 

because the NCHA has an obligation to protect the information as confidential. 

Gaughan has not argued or cited any authority to the effect that she cannot 

contractually agree not to disseminate to the public or the press any confidential 

information provided to her as a member. 

That Gaughan may be entitled to review the requested records under the 

applicable statute as a member of the corporation does not mean that she can do 

so without maintaining the confidentiality of information contained in those 

documents as agreed by her and as ordered by the trial court. The above-
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referenced cases recognize that fact. The same type of prophylactic protective 

order afforded in both CASE and PM/ was properly afforded by the trial court in 

this case; that is, Gaughan's receipt, inspection, and copying of the books and 

records of the NCHA was subject to the procedure outlined in the order 

prohibiting her from sharing with others the documents designated "Confidential" 

by the NCHA unless she challenged the confidential designation of specific 

documents or categories of documents, providing the NCHA the opportunity to 

furnish proof to support its designation of confidentiality. We agree with the 

NCHA that this is the only way to balance and reconcile Gaughan's statutory 

right to review such documents and the NCHA's duty to maintain as confidential 

third party business information contained in those documents. 

4. Confidentiality as to other members of the NCHA 

On appeal, Gaughan has argued that she only wishes to share the 

documents in question with her fellow members of the NCHA, not the general 

public, in order to enable the membership to make informed decisions as to their 

votes for officers and directors as well as to participate in governance by 

determining the most reasonable and prudent course for the future of the 

association. But we note that Gaughan requested in both the trial court and in 

this court that the protective order be set aside in its entirety, which would enable 

her to publish all of the information to the press and public as well as her fellow 

members. Moreover, the NCHA is a national organization with over 20,000 

members. The NCHA acknowledges that other members have a right to review 
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its records upon written request for a proper purpose stated. However, the 

Texas statutes make the NCHA the respository of its books and records. If other 

members request inspection, the NCHA is entitled to require those members to 

agree to abide by its disclosure policy or to enforce that policy as to confidential 

information just as it did as to Gaughan. If Gaughan is allowed to disseminate 

those records to other members, the NCHA will be unable to track the 

dissemination or to require that those other members abide by its Disclosure 

Policy as to confidential information to ensure that the confidential information is 

protected. 

Because Gaughan received records from the NCHA that the public does 

not have the right to inspect under article 1396-2.23A, and because her right to 

inspect and copy those documents was subject to protection from further 

disclosure as confidential, the trial court did not err by entering the protective 

order or by declaring that the records produced to Gaughan were subject to 

confidential treatment prohibiting her from further disseminating them to others. 

Moreover, because it is undisputed that the NCHA produced to Gaughan all 

records that she requested, the trial court did not err by declaring that the NCHA 

"fully complied with all legal requirements relating to [Gaughan's] requests to 

review records of the association." We therefore overrule Gaughan's first issue. 8 

8Gaughan's first issue contends that the trial court erred by declaring that 
the NCHA's "financial records" are entitled to confidential treatment, but it is clear 
from Gaughan's briefing on appeal and in the trial court that she contends that 
the trial court erred by entering the protective order concerning any of the records 
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B. Designation of Documents as Confidential Under Protective Order 

Gaughan argues in her second issue that the trial court erred by declaring 

that the NCHA's financial records are entitled to confidential treatment under the 

law because it did not examine the records in camera to determine whether the 

assertion of confidentiality was valid. The NCHA responds that Gaughan did not 

follow the terms of the protective order to challenge the designation of any 

records as confidential. 

After the trial court entered the protective order, the NCHA produced 

89,214 pages of documents to Gaughan and designated 36,556 of those pages 

as confidential. The protective order provided that "any time after the delivery of 

Confidential Information, counsel for (Gaughan] may challenge the Confidential 

designation of all or any portion thereof by providing written notice thereof to 

counsel for the NCHA" and that if the parties could not reach an agreement, 

Gaughan could "file a motion with the Court to challenge the confidential nature 

of all or a portion of the Confidential Information." The trial court's judgment 

includes a declaration that Gaughan "took no action pursuant to the terms of the 

[Protective] Order to contest the 'Confidential' designation of records and, 

therefore, the documents designated as 'Confidential' by the NCHA are therefore 

entitled to confidential treatment under the law." 

she requested from the NCHA. As discussed above, however, Gaughan 
requested and received records that a non-member may not inspect. 
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Gaughan argues that the trial court erred by making this declaration 

because she gave written notice to the NCHA's counsel on March 18, 2009, and 

included within her motion for summary judgment a global request for in camera 

review of the 36,556 pages of confidential documents. However, the March 18 

letter is not in the summary judgment record. While the NCHA's March 23 letter 

responding to the March 18 letter is in the summary judgment record, the March 

23 letter from the NCHA's counsel only mentions a general assertion by 

Gaughan that she "has the right to keep and disseminate all information 

produced by the NCHA in this matter." The March 23 letter does not mention or 

refute any contentions as to why all or part of the documents designated as 

confidential by the NCHA should not be designated as confidential, nor does it 

suggest that Gaughan sent the March 18 letter for the purpose of complying with 

the protective order. Thus, contrary to Gaughan's contention, the summary 

judgment record does not contradict the trial court's declaration that Gaughan 

"took no action pursuant to the terms of the [Protective] Order to contest the 

'Confidential' designation of records." And because Gaughan did not present 

summary judgment evidence that she complied with the protective order, the trial 

court did not err by declaring that "the documents designated as 'Confidential' by 

the NCHA are therefore entitled to confidential treatment under the law." 

Under the unique facts and procedural posture of this case, we hold that 

the trial court did not err by declaring that Gaughan "took no action pursuant to 

the terms of the [Protective] Order to contest the 'Confidential' designation of 
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records" and that "the documents designated as 'Confidential' by the NCHA are 

therefore entitled to confidential treatment under the law." We overrule 

Gaughan's second issue.9 

C. Attorney's Fees 

Gaughan contends in her third issue that the trial court erred by granting 

summary judgment for the NCHA's attorney's fees because fact issues remain as 

to whether the fees were reasonable and necessary. 

"While reasonableness of an attorney's fee award often presents a 

question of fact, an 'affidavit filed by the movant's attorney that sets forth his 

qualifications, his opinion regarding reasonable attorney's fees, and the basis for 

his opinion will be sufficient to support summary judgment, if uncontroverted.'" 

Cammack the Cook, L.L.C. v. Eastburn, 296 S.W.3d 884, 894 (Tex. App.-

Texarkana 2009, pet. denied) (quoting In re Estate of Tyner, 292 S.W.3d 179, 

184 (Tex. App.-Tyler 2009, no pet.)); see Bocquet v. Herring, 972 S.W.2d 19, 

21 (Tex. 1998) {"In general, '[t]he reasonableness of attorney's fees ... is a 

question of fact for the jury's determination."') (quoting Trevino v. Am. Nafl Ins. 

9We do not reach the issues of whether the NCHA met its burden of 
establishing confidentiality as to particular categories of records, or whether a 
non-member may disseminate to other non-members information received 
pursuant to article 1396-2.23A. Those issues are not before us given the unique 
procedural posture of this case and Gaughan's request that the trial court declare 
that all records produced by the NCHA are not confidential despite her receipt of 
documents to which a non-member does not have the right to inspect. See 
generally Timpte Indus., Inc. v. Gish, 286 S.W.3d 306, 310 (Tex. 2009) {"It is well 
settled that a trial court cannot grant a summary judgment motion on grounds not 
presented in the motion."). 
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Co., 140 Tex. 500, 168 S.W.2d 656, 660 (1943)). Texas courts consider eight 

factors when determining the reasonableness of attorney's fees: 

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill required to perform the legal service 
properly; 

(2) the likelihood . . . that the acceptance of the particular 
employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal 
services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the 
circumstances; 

(6) the nature and length of the professional relationship with the 
client; 

(7) the experience, reputation, and ability of the lawyer or lawyers 
performing the services; and 

(8) whether the fee is fixed or contingent on results obtained or 
uncertainty of collection before the legal services have been 
rendered. 

Arthur Andersen & Co. v. Perry Equip. Corp., 945 S.W2d 812, 818 (Tex. 1997) 

(citing Tex. Disciplinary R. Prof. Conduct 1.04, reprinted in Tex. Gov't Code, tit. 2, 

subtit. G app. (State Bar Rules, art. X, § 9) (West 2005)). 

The NCHA offered an affidavit by its lead counsel as summary judgment 

evidence of the reasonableness and necessity of its attorney's fees. 10 In the 

1D-rhe NCHA attached redacted fee statements and a summary of the rates 
and fees charged by the law firm to the affidavit. 
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affidavit, the NCHA's counsel outlined the work performed for the NCHA in the 

case and, among other things, testified (1) that he had been "practicing law for 

over twenty two years in the State of Texas"; (2) that he had been involved in 

"numerous cases like this one in Tarrant County, Texas"; (3) that he was "familiar 

with the usual and customary fees for the work done on cases of this type in 

Tarrant County, Texas"; (4) that the fees charged by his firm ranged from $100 to 

$300 per hour "depending upon the person performing these services and their 

level of experience"; (5) that the hourly rates were reasonable and necessary for 

the services performed; and (6) that "based on the work done in the case, the 

amount of time spent, the nature of the tasks performed[,] and the amount in 

controversy," it was his opinion that "the reasonable and necessary attorneys' 

fees incurred by the NCHA" were $84,243. Gaughan did not file any 

controverting summary judgment evidence. Thus, NCHA presented 

uncontroverted summary judgment evidence of four of the Arthur Anderson 

factors. See id. 

Gaughan argues that the trial court erred by granting summary judgment 

for the NCHA because the issues of reasonableness and necessity are questions 

of fact and because the fees that the NCHA's counsel testified were reasonable 

and necessary included $5,800 in fees charged before the lawsuit was filed, over 

$3,200 for services by an attorney not listed on the pleadings in the case for 

"attention to file on pending issues," and "tens of thousands of dollars in 

attorneys' fees for the review and provision of the NCHA's financial records." 
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Gaughan argues that these charges "represented fact issues that precluded the 

entry of summary judgment." 

First, while the reasonableness and necessity of attorney's fees is 

generally a question of fact, "[aJn attorney's affidavit can sufficiently establish the 

reasonableness of attorney's fees for purposes of summary judgment." Basin 

Credit Consultants, file. v. Obregon, 2 S.W.3d 372, 373 (Tex. App.-san Antonio 

1999, pet. denied); see Cammack the Cook, 296 S.W.3d at 894; see a/so 

Bocquet, 972 S.W.2d at 21 (stating that "in general," reasonableness of 

attorney's fees is a question of fact). Second, the NCHA sought more than 

$84,000 in attorney's fees, but the trial court awarded the NCHA $75,000 in 

attorney's fees. It therefore appears that the trial court did not award the NCHA 

the $5,800 in fees charged before the lawsuit or the approximately $3,200 for 

services by the attorney for "attention to file on pending issues." Even if it did, 

the applicable statute does not prohibit recovery of fees incurred before the 

lawsuit is filed or billed by an attorney not listed on the pleadings. See Tex. Civ. 

Prac. & Rem. Code Ann. § 37.009 (West 2008) ("In any proceeding under this 

chapter, the court may award costs and reasonable and necessary attorney's 

fees as are equitable and just."). Finally, we held above that, given the unique 

factual and procedural context of this case, the NCHA's records are entitled to 

confidential treatment. Therefore, the services performed by the NCHA's 

attorneys in reviewing, designating, and producing records to Gaughan were not 
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rendered unreasonable or unnecessary based on Gaughan's contention that no 

NCHA records are entitled to confidential treatment. 

The NCHA's summary judgment established its entitlement to summary 

judgment as to the amount of attorney's fees, and Gaughan's arguments are 

mere criticisms of the amount sought without contradicting evidence. See Basin 

Credit Consultants, 2 S.W.3d at 373, 374 (holding that opposing affidavit did not 

create fact issue for summary judgment purposes because it only criticized the 

amount of fees sought as excessive and did not "set forth the affiant's 

qualifications or the basis for his opinion as to what a reasonable fee would be"). 

We hold that the trial court did not err by granting summary judgment to the 

NCHA for $75,000 in attorney's fees, and we overrule Gaughan's third issue. 

V. Conclusion 

Having overruled each of Gaughan's three issues, we affirm the trial 

court's judgment. 

ANNE GARDNER 
JUSTICE 

PANEL: GARDNER and MCCOY, JJ.; and WILLIAM BRIGHAM (Senior Justice, 
Retired, Sitting by Assignment). 

DELIVERED: July 28, 2011 
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NATIONAL CUffiNG HORSE ASSOCIATION 
FINANCIAL DISCLOSURE POLICY AND PROCEDURE 

In order to facilitate access to the books and records of the National Cutting 
Ho~se Association ("NCHA"), as provided by law, the Association adopts the following 
policy and procedure. As a not for profit corporation formed under the laws of the 
State of Texas the NCHA is governed by Article 1396-223 of the Texas Non-Profit 
Corporation Act which states as follows: 

"A. Each corporation shall keep correct and complete books and 
records of account and shall keep minutes of the proceedings of its 
members, board of directors, and committees having any authority of the 
board of directors and shall keep at its registered office or principal office 
in this State a record of the names and addresses of its members entitled to 
vote. 

B. A member of a corporation, on written demand stating the purpose 
of the demand, has the right to examine and copy, in person or by agent, 
accountant, or attorney, at any reasonable time, for any proper purpose, 
the books, records of the corporation relevant to that purpose, at the 
expense of the member." 

The NCHA publishes statements of financial position from time to time in the 
Cutting Horse Oultter in order to inform its members of its financial affairs. To the 
extent that any member wishes available information of the type which is published, a 
member can request that information at any time and the most current information 
available will be provided for inspection and copying at the NCHA offices during 
normal business hours. 

A member desiring more detailed information than that which is published, may 
request information pursuant to Art 1396-223.B of the Texas Non-Profit Corporation 
Act The member will direct a written request stating the purpose of his request to the 
Executive Director and stating the proper purpose for which the information is 
requested. The NCHA Executive Director shall determine whether a proper purpose 
has been stated and, if so, shall make arrangements to provide the requested 
information on a reasonable basis as determined by the Executive Director without 
revealing the confidences of employees or contract labor personnel, confidential 
information related to third-party contracts with the NCHA or other protectable 
information. Any deficiency in a request as determined by the Executive Director will 
be commtmicated to the requesting member. 

National Cuttin& Horse Association Fiamc:ial Disclosure Policy and Procedure Page 1 
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Appropriate agreements to protect the NCHA from disclosure of informatio~ 
will be required for any and all NCHA information made available to members. H any 
request is received for employee or contract labor records including evaluations, 
performance or compensation records, any and all such action as may be necessiUJ' to 
protect the interest of the employee shall be taken before any records are revealed. 
Further, all information pertaining to financial terms and conditions of contracts 
between the NCHA and third parties will be protected to the extent permitted by law. 
H a proper purpose for disclosure is stated but satisfactory arrangements cannot be 
made with the requesting party for the protection of employee or contract labor records 
or other confidential, sensitive or protectable information, the Executive Director s~all 
take any and all action necessary to obtain protection from a court of appropnate 
jurisdiction. 

-Adopted this~ day of ...) (.)()Q... 2004· 

" - . ati F'mmciaJ Disclosure Policy and Proceduce National Cutting Hone 1'1.::il>OCI on P ... 2 
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Executive Committee Meeting 
June 24. 2004 

A meeting of the NOiA Executive Committee was held on Thursday, June 24, 
2004 at the Arlington Hilton in Arlington, Texas. The meeting was called to order 
at 8:00 a.m. A quorum of fourteen were present including President Dick 
Gaines, President-Elect Don Bussey, Vice President Mike Mowery, Punk Carter, 
Skip Hamilton, Edley Hixson, Jr., Bobby Hunt, Gary Martin, Garry Merritt, linda 
Mussallem, Bruce Richerson, Bill Riddle, Modine Smith, and Don Strain. 

A motion was made, seconded and passed unanimously to approve the minutes 
as presented from the February 23, 2004 and March 15, 2004 (conference calf) 
meetings. 

Financial Reoort 

Anance Committee Chairman Terry Strange was present to go over the financial 
report, which included the audited finandal report from 2003. 

2004 Standing Committee Appoinb'nents 

A listing of Standing Committee appointments was provided. A motion was 
made, seconded and passed unanimously to accept these appointments. 

NCHA Weekend Report 

A report was provided outlining total purse money and entries for NCHA 
Weekend for the past four years (2001- 2004). 

Reworking of Backfence at 2004 Summer Spectacular. 

Photos and information was provided on the possibility of changing the 
backfence for the 2004 Summer Spectacular. This change would be 
Implemented to help keep the cattle settled on the fence by the gate. A motion 
was made, seconded and passed unanimously to approve the requested changes 
to the backfence for the 2004 Summer Spectacular and to evaluate the success 
of this change after the event. 

Cattle Pros Litigation 

Attorney Bdrldge Goins was present to give a report on the cattle Pros lawsuit. 
There was a ten day jury trial held in Tarrant County. The verdict was in favor 
of the NCHA. The Executive Committee would like to commend those 
iQdi_viguaJs that Q'Ml their_ time. in_ helping .with this lawsuit: Bob Joy, Lindy Burch, 
Don Taylor, Terry Riddle, Don Strain, Shannon Hall, Bronc Willoughby, and Bob 
Mayfield. 

r 
l 
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Financial Disclosure Policy 

As requested by the Executive Committee, a motion was made, seconded and 
passed unanimously to accept the Rnandai Disclosure Policy as It was presented. 

Negotiations with the Citv of Fort Worth for Hosting NCHA "Triple 
Crown" Events 

Executive Director Jeff Hooper gave an update on the negotiations with the City 
of Fort Worth on the continuation of hosting the NCHA's Triple Crown events. 
Meetings are continuing with dty representatives. 

U!!date on Facilities at Larimer COuntv (Colorado) Faimrounds, Las 
Vegas and Amarillo 

Executive Committee member Don Strain recently visited the Larimer County 
Fairgrounds (Colorado) during a cutting and would like to see this facility looked 
at again for possible holding an NCHA produced event. Additionally, initial 
proposals were reviewed from Amarillo and Las Vegas (South Coast Equestrian 
Center) on the possibility of hosting parts of either the Super Stakes or Summer 
Spectacular. A motion was made, seconded and passed unanimously to continue 
to look into alternative venues dependent on the continued negotiations with the 
City of Fort Worth and ensuring that a favorable finandal position be maintained. 

Revjew of Recommendations Concerning Exhibit Hall 

A letter was received with some recommendations about the Exhibit Hall and 
hours of operation during the three Fort Worth shows. After discussion, a 
motion was made, seconded and passed unanimously to change the exhibit hall 
hours to 9:00 a.m to 6:00 p.m. except on the larger semi-finals and finals 
evenings. 

Conventjon Review 

Executive Director Jeff Hooper gave an overview of the 2004 NCHA Convention. 

New Busjness 

The policy to count all eligibility earnings beginning in 2005 was discussed. 
Equistat earnings will be the basis for these earnings and they will retroactive. 

Being no further business, the Executive Committee excused staff and went into 
Executive Session. 
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' CHA News 

Executive Committee minutes 
September 8-9, 2004 

meeting of the NCHA Executive Commhtee was 
held on Wednesday, September 8, 2004 at the NCHA 

ffices in Fort Worth, Texas. The meeting was called 
to order at 8:00 a.m. A quorum of fourteen were pres
ent including President Don Bussey, President-Elect Mike 
Mowery; Vice Presideot BHI Riddle, Punk Carter, Randy 
Chartier, Edley H"IXson, Jr., James Hooper, Bobby Hunt 
Gary Martin, Unda Mussallem; Bruce Richerson, Modine 
Smith, Don Strain, and Bronc WJ.!loughby. 

A motion was made, seconded and passed unanimously 
to approve the minutes as presented from the June 24, 2004, 
June 27. 2004, and August 17,2004 (conference call) meet
ings. 

Judges Rules Committee 
Chairman Ernie Beutenmiller, Jr. gave the committee 

repon and recommendations from the judges Rules Com
mittee. It was recommeoded to make the following change 
to Casebook Rule 4: Crndit un11 be recognized for setting up a 
cow and controlling it in a wt:.trking position as near the center 
of the amia as possible. A motion was made, seconded and 
passed unanimously to accept this recommendation. 

The committee recommeoded the following additional 
note and revised examples for Rule 13: 

NOTE: The judges shall consider that a Cutter has initi
ated a quit wheo he picks up on his reins and/or moves his 
free hand from the saddle hom, whether the horse stops 
instantly or not. 

Example 14: The Cutter is working his cow in the middle 
of the pea. As the Cutter initiates his quit by picking up 
his Ri.n hand and/or moving his free hand from the saddle 
l=n.. 

Example 14(A): The Cutter realizes that the quit is hot; 
he immediately puts his rein hand down and/or puts his 
free bond back on the saddle hom. In the next move the 
cow turns away and the Cutter QUits wmkinB the cow. 

Example 14(8): The Cutter is uncertain if the quit is 
clean; he immediately puts his _wn hand down and/or ol!ts 
his free hand back on the saddle hom. but then decides to 
quit while the cow is moving into the cutting horse. 

Example 14 Ruling: 
In (A) assess a one (1) point penalty for reining .QI 

~ 
In (B) assess a one (1) point penalty for reining ar cueing, 

plus a three (3) point penalty for a hot quit. Total penalty of four 
(4) points. 

A motion was made, seconded and passed unanimously . 
to accept these changes and revisions. 

The committee recommends adjusted equations in the 

evaluation of judges. A. motion was made, seconde<j and 
passed unanimously to make the following adjustments to 
Rule 27.f.d. Section 3 in the Casebook: 

Present Change Present Change 
6 55 4 3 3 2 

w ~ ~ ~ ~ ~ ~ 
25 28 28 30 35 32 40 
15 18 . 16 17 15 18 
10 7 8 8 
6 4 5 
4 

Currently. show secretaries have to call into the Judges 
Departmeot to check on which judges are available to 
judge their shows. The committee recommends utilizing · 
the NCHA website for this information as well mandating 
that judges' names be listed on the website a minimum of ·: 
seveo days prior to the start of a show. A motion was made, . 
seconded and passed unanimously to approve this recom- ·· 
meodation. 

In order to increase awareness and exposure to other ·· 
parts of the country, the committee recommends conduct~ 
ing judging seminars in other areas instead of strictly Fort • 
Worth. A motion was made, seconded and passed unani- · 
mously to support the judges Department in researching · 
locations and facilities to conduct these judging semina.n 
in other locations. 

The committee recommends the following change to · 
Rule 2l.f: 

f Currendy active cutters who have won a lifetime minimum ' 
of $100,000 wm be eligible to attend the next scheduled '""l~··.•:!i! 
Clinic and, upon pamng testing procedures, un11 receive a AAA 
judge's rating. 

A motion was made, seconded and passed unaniimcrusly; 
to approve the above rule and. unless a judge's 
otherwise. to make it retroactive. Additionally, ofter<lis<lls·: 

sion1 a motion was made, seconded and passed 
opposed to remove the "Limited Age Pool Judges• phrasing; 
from the AAAA judges description. 

Director ofJudges Russell McCord was present to 
some changes in the judges Departmeot and. more ••---··. ·' 
cally, a weekend show monitoring system. After . 
a motion was made, seconded and passed unanimou$ly 
support these additions. 

The following rule clarifications (noted in 
. approved_by th_e Executive Committee via fa;x: traJosn1~i9_~; 
of August 2, 2004 in m:derto be included in the 
Video: 

Rule 3-Riding with a loose rein throughout a 
mance is a requirement and will be recognized. 

conlinued 
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.. - . be taken against the individual who filed the complaint, or the individual who gave the 
false information, up to and including discharge. 

Employment of Relatives/Nepotism 

NCHA has not in the past objected to the employment of relatives, with certain restric
tions. However, except for those employment relationships currently in place, NCHA will 
not permit employment of relatives, of whatever nature, from the date this Handbook 
becomes effective. 

Personnel Files 

NCHA maintains up-to-date personnel files on all employees. It is important to keep 
your records up-to-date, because this information is used for benefit administration, in
surance notices under COBRA, notification in case of emergency, etc. Information in 
your personnel file is treated confidentially, in accordance with applicable laws. 

You are expected to inform your supervisor or the payroll department of any changes in 
your home address, telephone number, emergency contact, marital status, number of 
dependents, etc. 

lntroductorv Period 

Newly hired and re-hired employees will undergo a 90-day Introductory Period, during 
which the employee will have the opportunity to undergo orientation and training in the 
job and determine if the job meets the individual needs and goals of the employee. It 
will also give NCHA the opportunity to evaluate an employee's qualifications for and 
ability to perform a specific job, the employee's ability to interact with co-workers and 
supervisors, and the employee's ability to relate to and work with NCHA's members and 
other outside contacts. Employees are encouraged to confide any specific concerns or 
problems to their supervisor during this time. Should it be determined, at any time dur
ing the Introductory Period, that the employment relationship is not beneficial, NCHA 
may terminate same without notice or other obligation. 

Upon successful completion of the 90-day Introductory Period, employees will be eva
luated to determine only if the employment relationship is mutually satisfactory to both 
NCHA and the employee. In any event, the Introductory Period may be extended for 
another period of time, or the relationship terminated, at the discretion of NCHA. 

COMPENSATION POLICIES 

Classifications of Employment 

There are two (2) classifications of employees, as defined by specific job descriptions: 
Hourly (non-exempt from overtime); Salaried (exempt from overtime). You will be in
formed of your employment classification and status as a non-exempt or exempt em
ployee during the Introductory Period. 
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-----Original Message----

From: glory@glorykurtz.com [mailto:glory@glorykurtz.com] 
Sent: Wednesday, April17, 2013 7:57AM 
To: Rick lvey 

Subject: Request from Glory Ann Kurtz 

Dear Mr. lvey, 

As a member in good standing with the National Cutting Horse Association 
(NCHA) please provide me with the following financial data: 

1) The manner, means, and methods used to pay Mr Jim Short as well as differentiating whether such funds are direct 
disbursements from NCHA funds, METF funds, or a combination of both to attain a total sum payment amount to Mr. Short. 

2) Please state whether or not the NCHA uses a general fund depository banking account for depositing all money 
received by the NCHA, e.g., membership dues, contributions, METF funds, etc., which is identified by common 
accounting practice as "commingling funds", prior to the disbursement of financial payments from this account. 
If you fail, refuse, or cannot comply with fulfilling my request "due to the defense of proprietary information" please 
provide me with the Texas Statute (Law) title authorizing a nonprofit to deny this request by authorization of such state 
law (legal exclusionary protective status) to a member in good standing with same. 

Please provide me with this information within (15) days, or at your earliest convenience, of your receipt ofthis 
correspondence. 

Thank You 

Glory Ann Kurtz 

1 
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To: Ernie Beutenmiller, President and Rick Ivey, Treasurer 
National Cutting Horse Association 

Date: April 24, 2013 

From: Glory Ann Kurtz 
glory@qlorykurtz.com 

As a member in good standing with the National Cutting Horse Association, I respectfully 
request to inspect and copy two one-page signed affidavits with regard to the NCHA's 
application for Major Event Fund monies for the 2010 NCHA Futurity, 2011 NCHA Super 
Stakes and 2011 Summer Spectacular that you should have in your possession. 

1) Affidavit to be completed by any/all City, County, and/or LOC endorsing a Major 
Events Trust Fund, Events Trust Fund or Motor Sports Trust Fund and 

2) Affidavit to be completed by any party(ies) providing economic data to support a 
request for a Major Events Trust Fund, Events Trust Fund or Motor Sports Trust 
Fund. 

My purpose of demanding signed copies of the above two documents is that I want to 
copy them. 

The above demand is in accordance with the Texas BUSINESS ORGANIZATIONS CODE, 
TITLE 2. CORPORATIONS, CHAPTER 22. NONPROFIT CORPORATIONS, SUB-CHAPTER A. 
GENERAL PROVISIONS, Sec. 22.351. MEMBER'S RIGHT TO INSPECT BOOKS AND 
RECORDS. A member of a corporation, on written demand stating the purpose of the 
demand, is entitled to examine and copy at the member's expense, in person or by agent, 
accountant, or attorney, at any reasonable time and for a proper purpose, the books and 
records of the corporation relevant to that purpose. 
Acts 2003, 78th Leg., ch. 182, Sec. 1, eff. Jan. 1, 2006. 

Please advise me at your earliest convenience when would be a reasonable time to come 
into the office and copy the above-mentioned documents. 

Thank you. 

Sincerely, 

Glory Ann Kurtz 
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Affidavit to be COMPLETED by any I all City, County, and/or LOC endorsing a 
Major Events Trust Fund, Events Trust Fund, or Motor Sports Trust Fund 

AFFIDAVIT 
[Affidavit to be signed and sworn (notarized) by each Endorsing Municipality, Endorsing County, and Local Organizing Committee (if applicable)] 

I, , an authorized representative of: _-;,--,--;-.,----:-;---;:--,;:--;--:-;-:-;c--;:;-
a [local organizing committee (nonprofit organization), endorsing city or endorsing county] (circle one) that is receiving funding through the Major Events 
Trusr Fund, Events Trust Fund, or Motor Sports Trust Fund ("the Act"), hereby swear and affirm that, to the best of my knowledge, internal controls, pro
cesses and procedures have been designed and implemented to help ensure that the recipient and ics use of these funds complies wiclt all applicable laws, 
rules, and written guidance from the Texas Comptroller's office. I furrher swear and affirm that I have reviewed the information being submitted, and that all 
of the statements made and information provided herein, including statements made and information provided in any attachments are true, complete, and 
correct to the best of my knowledge. Information provided includes but is not limited to: 

(I) a leuer from the municipality or county requesting participation in the rrwr fund program and signed by a person authorized to bind the municipality 
orcoumy; 

(2) a letter from the site selection organization on organization letterhead selecting the sire in Texas; 
(3) an economic impact study or other data sufficient for the Comptroller's office co make the determination of the incremental increase in tax revenue as

sociated with hosting the event in Texas, including a listing of any data for any related activities; 
(4) a Request Worksheet to Establish an Events Trust Fund form and any attachments; and 
(5) an Event Support Contract. 

I understand that I am receiving funding under rhe Act for the purposes of faciliraring this evenc: ---------------------

on these dates:-------------------

I understand that non-compliance with reporting requirements could be treated as a violation of the scatute and/or program rules resulring in the possible 
withholding of disbutsemem funding. 

I understand rhar it is a felony offense under Section 37.10, Texas Penal Code, co knowingly make a false entry in, or false alteration of. a governmental 
record, or to make, present, or use a governmental record with knowledge of its falsity, when the actor has che imem to harm or defraud another. 

I understand that che offense of perjury, under Section 37.02, Texas Penal Code, is committed when a person, with intent to deceive and with knowledge 
of the statement's meaning, makes a false statement under oath or swears to the truth of a false sta~menc previously made and the statement is required or 
authorized by law to be made under oath. 

I understand my obligation to provide information about event ex:peC[ations, performance, and expenses that are true and accurate to the best of my knowl
edge and ability. I also undersrand my obligadon to immediately report any known or suspected wasre, fraud, and abuse of funds received under the Act to 
the Texas State Auditor's Office at 1-800-892-8348. I hereby swear and affirm that I have read the entire affidavit, and I understand irs contents. 

Affiant Signature Primed Name 

Title and Name of Organization Date 

Sworn and subscribed before me by rhe said 

(Primed Name of Recipient's Authorized Represemative) 

this ___ dayof _________ , 20 ___ . 

Notary Public, State ofTexas 

Notary's printed name: -------------~My commission expires• ________ ,(Seal) 

%-1714-B (03/13) 
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Affidavit to be COMPLETED by any party(ies) providing economic data to support a request for a 
Major Events Trust Fund, Events Trust Fund, or Motor Sports Trust Fund 

AFFIDAVIT 
[Affidavit to be signed and sworn (notorlzed) by anyone providing information to be used in the estimate of the incremental tax increase] 

I, , am providing informadon to be used by a city,. county or local organizing committee 

for the purposes of receiving funding through the Major Events Trust Fund, Events Trust Fund, or Motor Sports Trust Fund ("the Act"), and hereby 

swear and affirm that, to the best of my knowledge, any data provided is crue and accurate, and any projections made are based on reasonable as

sumptions documented in the information provided. I further swear and affirm char I have reviewed the informacion being submined, and that all of 

rhe scaremenrs made and information provided herein, including statements made and information provided in any anachments are true, complete, 
and correct, ro the best of my knowledge. Information provided indudes bur is nor limited to an economic impact study or other data sufficient for 

the Comptroller's office to make the determination of rhe incremental increase in tax revenue associated with hosting me evem in Texas, including a 
listing of any data for any related activities; 

I understand mar che dry, county or local organizing commircee is receiving funding under clte Act for the purposes of facilitating this event: 

___________________________________________________ onrh~edares: _______________________________________ and 

that the informacion will be provided by the city, county or local organizing commitree as a government document 

I understand that it is a felony offense under Section 37.1 0, Texas Penal Code, to knowingly make a false entry in, or false alreracion of, a governmen~ 

tal record, or to make, present, or use a governmental record with knowledge of irs falsity, when the actor has the intent ro harm or defraud another. 

I undersrand that the offense of perjury, under Secdon 37.02, Texas Penal Code, is committed when a person, with intent to deceive and with know!~ 

edge of the statement's meaning, makes a false statement under oadt or swears to the rrurh of a false statement previously made and the sratemem is 

required or authorized by law to be made under oath. 

I understand my obligation to provide information about event expectations, performance, and expenses that are true and accurate to the best of 

my knowledge and ability. I also understand my obligation to immediately report any known or suspected waste, fraud, and abuse of funds received 

under the Act to the Texas Stare Auditor's Office at 1-800~892-8348. I hereby swear and affirm that I have read the entire affidavit, and I understand 

irs contents. 

Affiant Signature Primed Name 

Title and Name of Organization Dare 

Sworn and subscribed before me by the said 

(Printed Name of Recipient's Authorized Representative) 

this ____ day of __________ , 20 ______ _ 

Notary Public, State of Texas 

Notary's printed name: ________________________ My commission expires: __________ ,(Seal) 

%-1714-A (03113) 
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From: "glory@glorykurtz.com" <glory@glorykurtz.com> 
Date: April 27, 2013, 3:40:21 PM CDT 
To: Rick Ivey <Ralvey@nchacutting.com> 
Subject: From Glory Ann Kurtz 

Dear Mr. Ivey, 
In accordance with the provisions of the Texas Business Organizations 
Code, Section 22.351, which gives a member of a nonprofit corporation on 
written demand, the right to examine and copy the corporation's books and 
records, and as a member in good standing of the NCHA, please accept this 
correspondence as a formal demand for the following: 

A complete list, NAME ONLY, of any and/or all NCHA (past and present) 
members who received negotiable bank checks or any other type of paid 
monetary compensation of whatsoever nature or type (funds -paid 
compensation), for any type of service(s) provided to the NCHA which are 
eligible for monetary compensation for such provided services as well as a 
review of the financial records to verify same. NCHA members who received 
compensation for placing in NCHA-sponsored event competition are excepted. 

The purpose of this demand is for review and copying of such financial 
records. 

Please make available within 15 days or at your earliest convenience a 
date, time and place for such review and copying of this financial 
information and inform me of such. 

Glory Ann Kurtz 
glory@glorykurtz.com 
(940) 433-5232 

1 
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-----Original Message-----

From: glory@glorykurtz.com [mailto:glory@glorykurtz.com] 
Sent: Tuesday, April 30, 2013 3:42 PM 
To: Rick lvey 

Subject: Request from Glory Ann Kurtz 

Dear Mr. lvey, 

In accordance with the provisions of the Texas Business Organizations Code, Section 22.351, which gives a member of a 
nonprofit corporation on written demand, the right to examine and copy the corporation's books and records, and as a 
member of good standing of the NCHA, please accept this correspondence as a formal demand for the following: 

I am attaching a copy of page 11 from the NCHA Financial Statements 
2011-2010 that are published on the NCHA web site. My request is: 

A footnote in C. Cash and Cash Equivalents, states "at December 31, 2011 and 2010, cash equivalents were held by the 
Association's third party investment advisor." Cash equivalents for 2011 are listed at $1,475,066. 

I would like to know what financial institution or person is holding this cash equivalent. 

Also, under D. Investments, under Dec. 31, 2011, investment income, "investment management fees" are listed at 
$29,576. 

I would like to know what institution or person these "Investment Management fees" are paid to. 

My purpose for this demand is for review and copying of such financial records. 

Could you please arrange a time when I can come to the NCHA office and copy this information? If possible, could you e
mail me in advance and give me this information? 

Thank you. 

Glory Ann Kurtz 

1 
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• 
NATIONAL CUITING HORSE ASSOCIATION 

NOTES TO FINANCIAL STATEMENTS (continued) 

C. Cash and Cash Equivalents 

At December 31, cash and cash equivalents consisted of the following: 

2011 2010 

Cash 
Cash equivalents 

$ 653,744 
1,475,066 

$ 249,026 
21,425 

Total cash and cash equivalents $ 270,451 

At December 31, 2011 
investment advisor. 

and 2010, cash equivalents were held by the Association's third party 

who ·,s-«?..i~ ~ f111ane.!~ 'ln":h'.fu.Ji~Y) 
D. Investments 

The cost and market value of investments held at December 31, are as follows: 

2011 20111 
Market Market 

Cost Value Cost Value 

Certificates of deposit $ 3,820 $ 3,820 $ 3,811 $ 3,8H 
Corporate bonds 3,177,463 3,212,739 4,346,795 4,477,044 
Foreign bonds 514,160 517,270 1,036,015 1,093,'610 
Municipal bonds - tax exempt 317,295 334,374 321,206 319,389 
Municipal bonds - taxable 314,484 321,174 314,483 316,956 

Total investments $4,327,222 $41389,377 $ 6,022,310 $ 6,210,810 

The market value of the Association's investments was based ou Level2 inputs, as defmed by FASB 
ASC Topic No. 820, which represent quoted prices for identical or similar assets or liabilities in 
inactive markets. 

During the years ended December 31, net investment income, including realized and unrealized gains 
and losses consisted of the following: 

2011 2010 

luterest and dividends $ 184,066 $ 271,460 
Net realized gains 122,148 49,634 
Net unrealized losses 0 'Z 

~ 
(26,450) 

Investment management fees \j)"li-o • (35,549) 9576 

Net investment income, including realized 
and unrealized gains and losses $ 150,293 $ 259,095 

-
11 

' 
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•• 
NATIONAL 

cumNG 
HORSE 

ASSOCIATION 

May 6, 2013 

Ms. Glory Ann Kurtz 
2569 E. Hwy 114 
Boyd, TX 76023 

RE: Requests to Review Books and Records 

Dear Ms. Kurtz: 

•• 
260 Bsiley Avenue 
Fort Worth, Tt!XBS16107 
81712#6188 • Fax 8'171244-2015 

We have received your April 171 20131 April 24, 2013, April 27, 2013 and April 30, 2013 
requests to review books and records of the NCHA which were directed to Rick Ivey. 
The NCHA provides the following response to those requests: 

You have made your requests pursuant to Section 22.351 of the Texas Business 
Organizations Code which provides that a member may, upon written demand stating 
proper purpose, examine and copy the books and records of the Association. You have 
stated that your purpose is to copy the records. This is not a valid statement of proper 
purpose. We request that you provide us with an explanation of why you want to 
inspect and copy the requested records. 

Your requests of April 17, 2013 and April 27, 2013 do not specify the applicable time 
frames for these requests. Please specify in writing the time frames to which those 
requests are directed. 

Your April 24, 2013 request asks the NCHA to provide copies of form affidavits signed 
by the NCHA and the City of Fort Worth in connection with the 2010 Futurity, 2011 
Super Stakes and 2011 Summer Spectacular. The form affidavits, blank copies of which 
you included with your request, indicate on their face that they were not created until 
March 2013. Accordingly, since the forms were not in existence for the years that the 
shows you referenced were held, the NCHA has no such affidavits in its files for those 
shows. 
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Page2 

Finally, some of the information that you requested involves contractual and financial 
arrangements with third parties which are treated as confidential by this Association 
under its rules, agreements and policies. Accordingly, the books and records containing 
such information would only be made available for inspection after an appropriate 
confidentiality agreement as allowed by law has been signed by you. 

We will make books and records containing information responsive to your request 
available for review at our offices after you have identified your purpose for the request 
and have signed an appropriate confidentiality agreement. Please realize that the NCHA 
staff is currently fully occupied working with the outside accountants to assemble the 
end of its fiscal year financial information at this time. Due to the breadth of your 
requests, it may take some time to assemble the requested information. 

Please call me with any questions. 

Sincerely, 

&~~ 
Ernie Beutenmiller 
President and Interim Executive Director 
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Glory Ann Kurtz - PO Box 1397 - Boyd, Texas 76023 - (940) 433-5232 

May 9, 2013 

Mr. Ernie Beutenmiller 
President and Interim Executive Director 
National Cutting Horse Association 
260 Bailey Avenue 
Fort Worth, Texas 76107 

Re: Requests to Review Books and Records 
Sent by email and Certified mail 

Dear Mr. Beutenmiller: 
I am in receipt of your certified letter concerning, and in response to my 
requests to copy and review certain NCHA financial documents and records 
in accordance with a member with a nonprofit organized in the State of 
Texas and under the laws of this State. In your correspondence you 
specifically state: 

You have made your requests pursuant to Section 22.351 of the 
Texas Business Organizations Code which provides that a member 
may, upon written demand stating proper purpose, examine and 
copy the books and records of the Association. You have stated that 
your purpose is to copy the records. This is not a valid statement of 
proper purpose. We request that you provide us with an explanation 
of why you want to inspect and copy the requested records. 

Referencing the above, I would like to correct your statement of my 
purpose, e.g., my original request specifically states my purpose of my 
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demand is to "copy and review", which in my opinion is a valid stated 
purpose and conforms to law. 

Next, your paragraph specifically states in this correspondence: 

We will make books and records containing information responsive 
to your request available for review at our offices after you have 
identified your purpose for the request and have signed an 
appropriate confidentiality agreement. Please realize that the NCHA 
staff is currently fully occupied working with the outside 
accountants to assemble the end of its fiscal year financial 
information at this time. Due to the breadth of your requests, it may 
take some time to assemble the requested information. 

In your emails you have specifically stated, e.g., The National Cutting Horse 
Association - NCHA, is identified, "As a not for profit corporation formed 
under the laws of the State of Texas the NCHA is governed by Article 1396-
2.23 of the Texas Non-Profit Corporation Act". 

In answering your stated paragraph above please be advised of the 
following: 
TEX CV. CODE ANN. § 1396-2.23 : Texas Statutes- Article 1396-2.23: 
BOOKS AND RECORDS provides as follows: 

A. Each corporation shall keep correct and complete books and records of 
account and shall keep minutes of the proceedings of its members, board 
of directors, and committees having any authority of the board of 
directors and shall keep at its registered office or principal office in this 
State a record of the names and addresses of its members entitled to 
vote. 

B. A member of a corporation, on written demand stating the purpose of the 
demand, has the right to examine and copy, in person or by agent, 
accountant, or attorney, at any reasonable time, for any proper purpose, 
the books and records of the corporation relevant to that purpose, at the 
expense of the member. 

Nowhere in Subpart A or B of this law does it state a signed confidentiality 
agreement is required in order for a member of a corporation to "copy and 
review" the financial records of a corporation organized under the laws of 
the State of Texas on written demand of a member. The definition of proper 
is -"Characterized by appropriateness or suitability, fitting". Again, in my 
opinion my stated purpose of "cooying and review" is an appropriate stated 
purpose. 
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.. 
Further, in reviewing your emails you have attached a document entitled 
National Cutting Horse Association Financial Disclosure Policy and Procedure. 
This document specifically relates to and cites Texas Art. 1396 - 2.23.B of 
the Texas Non-Profit Corporation Act, as the applicable law for application 
reference. Also, the document cites empowerment to the NCHA Executive 
Director as the sole discretionary individual for determining if a proper 
purpose has been stated. My review of this document entails a three-part 
review and rebuttal, e.g.,: 

1. Nowhere, can I find in NCHA distributions that the NCHA Executive 
Director is endowed with this much power and authority to enact a by
law, rule or procedure adoption or change for the corporation; 

2. My review of this code actually produced an even more confusing 
result since Texas code 1396.2.23.B- as cited in this NCHA document, 
strictly deals with Texas corporations organized to assist governmental 
agencies. I'm not aware of the NCHA being organized to assist a 
governmental agency. My review reflects the NCHA is organized under 
Texas law 1396 as a 501 C- 5 -Agriculture nonprofit; and 

3. The other confusing aspect of this document relates to the NCHA as 
being a Non-Profit. I'm not aware of the definition of reference simply 
due to the fact Non-Profit is not a hyphenated word in the English 
language. Therefore, I'm not sure what type of corporation your 
referring to. Perhaps the accurate English translation is nonprofit for 
correct spelling and legal definition and reference. 

Further and referencing item (2) above, perhaps the more apt description of 
the legal law reference cited in your document would have been Texas Art. 
1396 - 2.23; Subpart B., and perhaps your improper code citing of a law 
unrelated to the NCHA Texas corporate organizational structure in this 
document identifies this specific code as not the applicable law of reference 
for the enactment of your financial policy and procedure, e.g., thus negating 
this document and its legal application by law, e.g., TEX CV. CODE ANN. § 
1396-2.09 : Texas Statutes- Article 1396-2.09: BY-LAWS- "not inconsistent 
with law". 

Also, additional reviews of Texas code 1396 revealed the following applicable 
code for my rebuttal, e.g.,: 

TEX CV. CODE ANN. § 1396-2.23.B : Texas Statutes- Article 1396-2.23.B: 
CORPORATIONS ASSISTING STATE AGENCIES. 

A. In this Article, state agency means: 
1. a board, commission, department, office, or other entity that is in 

the executive branch of state government and that was created by 

www.ratemyhorsepro.com



• • 
the constitution or a statute of the State, including an institution of 
higher education as defined by Section 61.003, Texas Education 
Code, as amended; 

2. the legislature or a legislative agency; or 
3. the Supreme Court, the Court of Criminal Appeals, a court of 

appeals, or the State Bar of Texas or another state judicial agency. 

B. The books and records of a corporation except a bona fide alumni 
association are subject to audit at the discretion of the State Auditor if both 
of the following obtain: 

1. the corporation's charter specifically dedicates the corporation's 
activities to the benefit of a particular agency of state government; 
and 

2. a board member, officer, or employee of the same agency of state 
government sits on the board of directors of the corporation in 
other than an ex officio, nonvoting, advisory capacity. 

C. If the corporation's charter specifically dedicates the corporation's 
activities to the benefit of a particular agency of state government but the 
conditions in Section B of this Article do not obtain, before the 90th day after 
the last day of the corporation's fiscal year, the corporation shall file with the 
Secretary of State a report for the preceding fiscal year consisting of a copy 
of a report as described by Section B of Article 2.23A of this Act (Article 
1396-2.23A, Vernon's Texas Civil Statutes). 

In my review of the following state statute, I determined the following: 

TEX CV. CODE ANN. § 1396-2.09 : Texas Statutes- Article 1396-2.09: BY
LAWS 

A. The initial by-laws of a corporation shall be adopted by its board of 
directors or, if the management of the corporation is vested in its members, 
by the members. The by-laws may contain any provisions for the regulation 
and management of the affairs of the corporation not inconsistent with law 
or the articles of incorporation. 

B. A corporation's board of directors may amend or repeal the corporation's 
by-laws, or adopt new by-laws, unless: 

1. the articles of incorporation or this Act reserves the power 
exclusively to the members in whole or in part; 

2. the management of the corporation is vested in its members; or 
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3. the members in amending, repealing, or adopting a particular by

law expressly provide that the board of directors may not amend or repeal 
that by-law. 

Again, and perhaps the NCHA Financial Disclosure Policy and Procedure is 
negated by "not inconsistent with law" of 1396.2.23, Subpart (A) above 
since the wrong law is cited as a reference in this document and 
"confidentiality" or a list of items deemed confidential in financial records are 
not included in this statute. In fact, no financial records are listed as 
confidential or the prior signing of a "confidentiality agreement" is warranted 
prior to the review of a Texas organized corporation financial records by a 
member. 

Furthermore, if this NCHA Policy is (as you state) a part of the governing 
process of the corporation, then would you be kind enough to point me in 
the right direction as to where a member can find this document and when it 
was legally adopted by law. I have scoured the NCHA rule book and no 
where can I find this document. If I or any other member don't have prior 
knowledge of a document then how can the corporation expect a member to 
abide by it. 

Also, since there is no NCHA Financial Disclosure Policy and Procedure within 
the By-laws, and the pages you sent me are pages 1 and 2, could you please 
forward me the balance of this policy, so that I as a member can know what 
I am adhering to. 

Last, I respectfully decline your requirement of executing a "Confidentiality 
Agreement" not only due to the above but for the following as well. 

A. By signing a "Confidentiality - Non-Disclosure Agreement," this 
agreement could certainly put me in a position of imminent jeopardy, 
if during review of my requested NCHA financial records, I determine a 
violation of the law is being or has been committed. Then by my 
execution of this document, I am bound by a "Confidentiality - Non
Disclosure Agreement" preventing me from abiding by law to report a 
law violation to the proper legal authorities thus subjecting myself 
quite possibly to a host of law violations, e.g., failure to report, 
accessory after the fact, obstruction of justice, and quite possibly 
misprison of a felony which would position me in an even more 
precarious position. 

In closing, please be advised it seems we have reached an impasse 
concerning my records request so perhaps I should make the same request 
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to the Texas State Attorney General's Office and ask for this agency to 
procure the documents for me as well as a legal ruling on the NCHA's 
corporate behavior. 

In closing, please be advised I'm in the process of formulating two additional 
requests for review of financial records which I will submit to you in the near 
future. One request references money paid to Craig Morris, Ride TV, and the 
Texas Events PAC. 

I appreciate and thank you for your correspondence in this matter. 

Sincerely, 

Glory Ann Kurtz 
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Glory Ann Kurtz- PO Box 1397- Boyd, Texas 76023- (940) 433-5232 

May 10, 2013 

Mr. Ernie Beutenmiller, President & Interim Executive Director 
National Cutting Horse Association 
260 Bailey Avenue 
Fort Worth, Texas 76107 

EMAIL AND CERTIFIED LETTER 

RE: CRAIG MORRIS RIDE TV 

Dear Mr. Beutenmiller: 
In previous correspondence, you have provided documents stating the National 
Cutting Horse Association (NCHA) is a Texas corporation organized under Texas 
Code 1396 - nonprofit corporation. The following reference is an exact copy of 
Texas code 1396 - 2.23 - BOOKS AND RECORDS. 

TEX CV. CODE ANN.§ 1396-2.23 :Texas Statutes- Article 1396-2.23: BOOKS AND 
RECORDS. 

1. Each corporation shall keep correct and complete books and records of 
account and shall keep minutes of the proceedings of its members, board of 
directors, and committees having any authority of the board of directors and 
shall keep at its registered office or principal office in this State a record of 
the names and addresses of its members entitled to vote. 

2. A member of a corporation, on written demand stating the purpose of the 
demand, has the right to examine and copy, in person or by agent, 
accountant, or attorney, at any reasonable time, for any proper purpose, the 
books and records of the corporation relevant to that purpose, at the 
expense of the member. 

Referencing the above, and as a member of the NCHA and endowed by the legal 
rights afforded me by item or subpart; B, of Texas Code (1396 -2.23) please accept 
this correspondence as my demand to examine, copy, in person or by agent, 
accountant, or attorney, at any reasonable time, for any proper purpose, the books 

www.ratemyhorsepro.com



and records of the corporation relevant to that purpose, at the expense of the 
member. 

STATED PROPER PURPOSE AND TIME PERIOD: In accordance with the above 
,please accept this correspondence to: 

1. exercise my right as a member of NCHA to examine and copy its books and 
records - to include, but not limited to, contracts, minutes of meetings, 
financial record(s) of expendituresjpayment(s), e.g., (money), of any type or 
kind by bank checks, bank drafts, or electronic bank transfers (money 
payments), exchanged between the NCHA, CRAIG MORRIS, and RIDE TV 
(Parties) from January 1, 2011 to December 31, 2012, and any payments 
exchanged between the Parties in 2013 from January 1, 2013, to date, of 
your receipt of this correspondence, 

2. for the stated proper purpose of verifying whether or not the NCHA is in 
violation of law by the stated provisions in Texas Code - 1396 - 2.25, by its 
direct participation, in this matter as well as any other type of law violation 
e.g., Conflict of Interest, Monopolization, Unfair Business Practices, or 
Federal Law, e.g.; Anti-trust, as deemed appropriate by and upon review by 
the Texas Attorney General, and 

3. verification this money exchange {if made) between the Parties was ever 
repaid either by Craig Morris, RIDE TV, or the NCHA individuals assenting to 
this loan was ever repaid by the individuals assenting to the making of a loan 
as provided by the following Texas Statute: 

The following is an exact copy of the Texas Statute 1396 -2.25. 
TEX CV. CODE ANN. § 1396 -2.25 : Texas Statutes- Article 1396-2.25: LOANS TO 
DIRECTORS PROHIBITED. 

1. No loans shall be made by a corporation to its directors. 
2. The directors of a corporation who vote for or assent to the making of a loan 

to a director of the corporation, and any officer or officers participating in the 
making of such loan, shall be jointly and severally liable to the corporation 
for the amount of such loan until repayment thereof. 

STATED DATE AND TIME OF REVIEW AND COPYING 
Tuesday, May 21, 2013 @ 10:00 AM at the NCHA office; Fort Worth, Texas. 

Thank you for your consideration in this matter and I await your reply. 

Sincerely, 

Glory Ann Kurtz 

2469 E Hwy 114 
Boyd, TX 76023 
940-433-5232 

www.ratemyhorsepro.com
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May 20,2013 

Ms. Glory Ann Kurtz 
2569 E. Hwy 114 
Boyd, 1X 76023 

RE: Requests to Review Books and Records 

Dear Ms. Kurtz: 

• 
260 Bailey Avenue 
Fort Worth, Texas 76107 
8171244-6188 • Fax 8171244-2015 
Web: www.nchacutting.com 

We have received your May 9, 2013 and May 10, 2013 letters. The NCHA provides the 
following response to those requests: 

In my May 6, 2013 letter, the NCHA provided its response to your requests dated April 
17, 2013, April 24, 2013, April 27 2013 and April 30, 2013. The NCHA is ready to 
produce books and records reflecting the information identified in those requests on the 
conditions stated in that letter. 

Some of the information sought in your May 10, 2013 request involves contractual and 
financial arrangements with third parties which are treated as confidential by this 
Association under its agreements and policies. Accordingly, the books and records 
containing such information would only be made available for inspection after an 
appropriate confidentiality agreement has been signed by you. 

As previously stated, the NCHA staff is currently fully occupied working with the outside 
accountants to assemble the end of its fiscal year financial information at this time. The 
NCHA will make its best effort to assemble the requested information for your review 
uponyour signing of an appropriate confidentiality agreement. 

Please call me with any questions. 

Sincerely, 

~~ 
Ernie Beutenmiller 
President and Interim Executive Director 

www.ratemyhorsepro.com
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HAND DELIVERED 

Mr. Thomas Wilder 
District Oerk of Tarrant County 
Tim Curry Justice Center 
401 West Belknap Street 
Fort Worth, Texas 76102 

GUC&L 
GOINS UNDERKOFLER 

CRAWFORD & LANGDON, LLP 
Attorneys and Counselors ar Law 

1201 ELM STREET, SUITE 4800 
DALLAS, TEXAS 75270 

May 22,2013 

167 

(214) 969-5454 
FAX: (214)969-5902 

E-Mail: jmorris@gucl.com 
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Dear Mr. Wilder: 

Enclosed for filing in this matter are the original and copies of Plaintiff's Original 
Petition. Our firm's check in the amount of $257.00 for filing of the petition is enclosed. 

Please note that we are requesting that this case be assigned to the 67th Judicial 
District Court pursuant to Tarrant County Local Rule 1.03(d). 

Please file the original petition in the Court's file and return a file marked copy to 
my courier. Please issue the Citation for the out of county Defendant and call Sarah 
Cutsinger (214) 969-5454 when the citation is ready so we can have it picked up and 
served by a private process server. 

With best regards, I am 

JWM:src 
04750-001/277561 

Very truly yours, 

)om•W~· 
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