
UNITED STATES EQUESTRIAN FEDERATION 
THE NATIONAL GOVERNING BODY OF EQUESTRIAN SPORT 

Via Email 

December 23, 2015 

Timothy Pestotnik, Counsel to Respondents 
501 West Broadway, Suite 1025 
San Diego, CA 92101 
Email: tim@pestotnik.com  

RE: 	Federation File: 2015-04 
Requests for Review and Rehearing 

Dear Mr. Pestotnik, 

The Respondents' request for review and rehearing in the above matter was considered by the Hearing Committee 
Panel during a conference call held on December 4, 2015. Panel members present on the call were Ms. Judy 
Werner; Ms. Lisa Blackstone, Ms. Mary Anne Cronan, and Ms. Gina Miles. Also present was Daniel E. Danford, 
Esq., Counsel to the Hearing Committee and myself as Secretary to the Hearing Committee. 

The Hearing Panel gave consideration to your letter dated September 15, 2015; Respondents' motion for review 
and rehearing (with exhibits) dated September 21, 2015; Respondents' errata to the motion for review and 
rehearing dated September 30, 2015; Mr. Foreman's letter dated October 29, 2015; Respondents' rebuttal in 
support of motion for review and rehearing dated November 20, 2015; and all other relevant materials in the file. 

The Hearing Panel granted your request for review, and made the following determinations. 

As an initial matter, the Hearing Panel disagreed with the Federation's observation that "Respondents have raised 
nothing new" in this request for review. To the contrary, the entire first argument in the review request contended 
that the Federation's scientific evidence would not pass the Frye test in the manner it is applied in New York law. 
However, careful review of the hearing transcript confirms that Respondent did not make any arguments based on 
the Frye standard (or the Daubert/Kumho Tire standards) at the hearing. Nor was any motion made to exclude 
any testimony of the Federation's expert witnesses. Respondents did not raise any issue with regard to whether 
the Federation's testing protocol was generally accepted in the scientific community or subject to adequate peer 
review. As a result, arguments as to Dr. Maylin's testimony in other GABA cases, normal fluctuations in 
endogenous GABA levels in horses, and the impact of "matrix effects," for example, were raised for the first time 
in the review request. 

The purpose of a review under GR 612 is not to consider new arguments that a party could have raised at the 
underlying hearing. Likewise, GR 613 allows a rehearing only "[u]pon the discovery of new facts not 
discoverable by due diligence prior to a hearing." The argument put forth in the review request was strikingly 
different than the arguments made at the underlying hearing, and each of them could have been raised in that 
hearing. For example, the argument as to "matrix effects" was not raised at the hearing or in the written 
submissions, and is a bald assertion without any citation to the record or any other potentially supportive scientific 
study or treatise. (Review Request at 9, 12). There has been no showing that the "matrix effects" argument, or 
any of the other new arguments in the review request, could not have been discoverable by due diligence prior to 
the hearing. Accordingly, the new arguments are not proper and will not be addressed by the Hearing Panel in 
this ruling. To the extent portions of the Frye argument involved arguments actually raised in the hearing, they 
will be addressed by the Hearing Panel below. 

One such argument concerned the different test results achieved through the LC/MS and GC/MS methods. 
Having carefully reviewed the evidence and pages 10 through 19 of the Findings and Decision, the Hearing Panel 
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did not find Respondents' arguments persuasive. In particular, the Hearing Panel reiterated the portion of its 
Findings and Decision that put this issue in its proper perspective: 

Respondents miss the fact that testing is currently performed using the GC/MS method, which —
according to the live testimony in the hearing — should be expected to produce lower levels than 
LC/MS analysis. Accordingly, while the Federation could have decided at the outset to use the 
62 ng/ml action level associated with the GC/MS study, the 100 ng/ml level it is currently using 
is still considerably higher. The whole point of the 62 ng/ml GC/MS level was to take the mean 
normal physiological level and apply four standard deviations in order to statistically eliminate 
the possibility that a positive result above the action level could still be a normal physiological 
level in a given horse. By initially utilizing a 190 ng/ml action level that was keyed to LC/MS 
testing and was more than three times higher than the 62 ng/ml GC/MS level, the Federation was 
being overly cautious. Although the 100 ng/ml action level is lower, it is still considerably higher 
than the 62 ng/ml GC/MS level that was statistically designed to eliminate any possibility that a 
normal physiological level of GABA could produce a violation. The use of GC/MS testing in this 
context negates the need claimed by both experts to precisely reconcile the findings in the two 
studies. 

(Findings and Decision at 18). 

The Respondents take issue with the two screening results on CARTAIRE being used to confirm what the 
Federation's studies (as well as the Knych and RMTC studies) had already determined. In that regard, 
Respondent's analogy to a portable breath test was not well taken. The methodology for collecting and analyzing 
the screening samples did not rely on a "field test," but instead utilized the same laboratory instrumentation as 
samples that are later subjected to confirmation testing. Moreover, the screening results were not used to prove 
that CARTAIRE had an excess amount of GABA in its system at the time of the screenings. Rather, the 
screenings tended to show just the opposite — that CARTAIRE' s GABA level at the time of the screenings was in 
the expected range of normal. 

Another such argument concerned Respondent's claim that the Knych study refuted the possibility that GABA 
could produce "toxic effects" in horses. Setting aside that the Federation's concern with subtle calming effects as 
well, the Review Request utterly ignored that the Findings and Decision thoroughly discussed and rejected this 
argument. (Findings and Decision at 21-24). Upon review, the Hearing Panel determined that Respondents' 
argument lacked merit. 

Respondents briefly asserted that Dr. Maylin's opinions about tall fescue grass were invalid because he testified 
"without referencing any supporting study or data." (Review Request at 9). To the contrary, Dr. Maylin's 
opinions revolved around the application of the Kagan study, which was clearly set forth in the Findings and 
Decision. (See Findings and Decision at 20-21). The review request did not directly challenge, or even mention, 
the Findings and Decision with regard to this argument. 

Finally, having argued below that A2LA accreditation requires certain validation steps, Respondents argued here 
that the Federation could not perform a quantitative analysis because it lacked accreditation. (Review Request at 
17-18). Respondents submitted that "a report may only state whether the lab detected GABA levels in excess of 
normal physiologic limits." (Id. at 17). The Review Request ignored, however, that the Findings and Decision 
specifically recognized that "[t]he Federation is not accredited to make a quantitative test, so Mr. Lomangino 
records instead that the sample is "in excess of normal physiologic limits." (Findings and Decision at 19). The 
Federation did not perform a quantitative analysis in the sense claimed by Respondents. (See, e.g., Transcript at 
65-67, 137). 
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In their second argument, Respondents claimed that their defense was unfairly stymied by the Federation's failure 
to produce the raw data from Dr. Maylin's population study. Respondents further claimed that the Hearing Panel 
erred by allowing Dr. Maylin to testify about his study under these circumstances. (Review Request at 20-22). 
When this issue was raised at the outset of the hearing, the Hearing Panel was not convinced that the underlying 
raw data was important for Respondent's defense. In particular, the Hearing Panel expected that Dr. Maylin 
would be able to answer questions about the types of horses involved in the study and their general level of 
fitness, age, etc. However, the Hearing Panel explicitly informed Respondents that they could move to dismiss on 
this ground at the close of the proof if they felt it had merit. (Transcript at 89). As noted in the Findings and 
Decision, Respondents did move to dismiss on several grounds, but the failure to produce raw data from Dr. 
Maylin's study was not one of them. Having passed on their opportunity to seek dismissal during the hearing, 
Respondents cannot make that argument in their review request. Even if this argument had been properly before 
the Hearing Panel, having reviewed the record from the original hearing, the Hearing Panel did not believe that 
the lack of raw data from Dr. Maylin's study made any material difference in the outcome. 

The Respondents next raised several contentions in support of their request for a rehearing under GR613, all of 
which the Hearing Panel found unpersuasive. 

Respondents' first claimed that there might be an issue about whether the Federation used the wrong action level, 
or applied different levels inconsistently at the same time. (Review Request at 23). Respondents further argued 
that the Hearing Committee should vacate its Findings and Decision on account of these possibilities or "disclose 
contemporaneous, authenticated records documenting precisely when it officially revised its GABA action level." 
(Id.). Respondents did not cite to the record or the Findings and Decision, and for good reason — although 
Respondents' hearing counsel argued at length that the change in action levels was unfair, the precise arguments 
involved here were first made in the review request. Because they could have easily been raised in the original 
hearing, these arguments do not meet the standard for a rehearing under GR613. 

Likewise, Respondents' slightly-modified argument that Judy Werner should have been excluded from the 
Hearing Panel because she "served on the very committee that implemented the Federation's GABA protocol in 
consultation with Dr. Maylin" (Review Request at 24), presents no "new facts not discoverable by due diligence 
prior to a hearing." GR613. Moreover, Respondents were given the opportunity to voir dire Ms. Werner and the 
other Panel members concerning any possible bias. As reflected in the Findings and Decision, there was no 
evidence or indication that Ms. Werner was biased and should be recused under New York law. (Findings and 
Decision at 2-5). 

Finally, Respondents argued that the penalty was excessive when compared to other medications. (Review 
Request at 25-26). However, in their Errata filing, Respondents acknowledged that the penalty here is not even 
the highest penalty levied for a GABA violation. Even then, for good reason the Federation does not have a 
single penalty applicable to all drugs that might have a tranquilizing effect. Instead, different drugs may have 
different penalties based on a wide variety of factors. Penalties for GABA have been based on the fact that there 
was no medical reason to administer GABA to a horse, it was not FDA approved for use in horses, it has been 
difficult to detect, competitors have been using it in ways to avoid detection, it was a forbidden substance by 
USEF and FEI, it was used solely to calm a horse prior to competing to affect its performance, it was toxic when 
given to a horse improperly or in large amounts and there was no reason under any circumstance for GABA to be 
administered to a horse. 

Following its review of the record and the arguments that were properly raised by Respondents, the Hearing Panel 
determined that nothing raised in the review request was sufficient to change the original ruling. Accordingly, 
based on the evidence set forth in the original ruling the Hearing Committee unanimously reaffirmed that its 
original ruling was proper and must stand in all respects. 
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Finally, Respondents argued that the penalty was excessive when compared to other medications.  (Review 

Request at 25-26).  However, in their Errata filing, Respondents acknowledged that the penalty here is not even 

the highest penalty levied for a GABA violation.  Even then, for good reason the Federation does not have a 

single penalty applicable to all drugs that might have a tranquilizing effect.  Instead, different drugs may have 

different penalties based on a wide variety of factors.  Penalties for GABA have been based on the fact that there 

was no medical reason to administer GABA to a horse, it was not FDA approved for use in horses, it has been 

difficult to detect, competitors have been using it in ways to avoid detection, it was a forbidden substance by 

USEF and FEI, it was used solely to calm a horse prior to competing to affect its performance, it was toxic when 

given to a horse improperly or in large amounts and there was no reason under any circumstance for GABA to be 

administered to a horse.   

 

Following its review of the record and the arguments that were properly raised by Respondents, the Hearing Panel 

determined that nothing raised in the review request was sufficient to change the original ruling.  Accordingly, 

based on the evidence set forth in the original ruling the Hearing Committee unanimously reaffirmed that its 

original ruling was proper and must stand in all respects.   
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As a result, the penalties set forth in the original August 20, 2015 Findings and Decision shall remain in full force 
and effect with the following exceptions. Despite the fact that the original penalties were held in abeyance 
pending resolution of the review request, the commencement of the five month suspension will still begin on 
August 1, 2016 and terminate at midnight on December 31, 2016. However, the new deadline for payment of the 
$5,000 fine and the return of winnings and payment of the fee to the Licensed Competition has been changed to 
February 15, 2016. 

Should the $5,000 fine not be paid to the Federation by February 15, 2016, Mr. Cox and any horses owned by him 
will automatically be deemed not in good standing and will immediately be suspended from memberships, 
competing or taking any part whatsoever in Licensed Competitions pursuant to Chapter 7, GR703.1b, GR703.1c 
and GR703.1f until the conditions of the above ruling have been met. 

Should Meredith Mateo not forward the winnings and $300 fee to the Competition by February 15, 2016, Ms. 
Mateo and any horses owned by her will automatically be deemed not in good standing and will immediately be 
suspended from memberships, competing or taking any part whatsoever in Licensed Competitions pursuant to 
Chapter 7, GR703.1b, GR703.1c and GR703.1f until the conditions of the ruling have been met. If any of the 
trophies, prizes, and ribbons are not available for return, then Ms. Mateo will be responsible for contacting the 
Competition to obtain the cost of replacement and must forward that amount to the Competition. 

This letter constitutes the formal ruling of the Hearing Committee with respect to these review and rehearing 
requests and is final and effective as of the date set forth above. 

Sincerely, 

err Ltf 
Emily Pratt 
Director, Regulation 

cc: 	Dan Danford, Esq. 
Alan Foreman 
Dr. Stephen Schumacher 
Archibald Cox III 
Laura Mateo 
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As a result, the penalties set forth in the original August 20, 2015 Findings and Decision shall remain in full force 

and effect with the following exceptions.  Despite the fact that the original penalties were held in abeyance 

pending resolution of the review request, the commencement of the five month suspension will still begin on 

August 1, 2016 and terminate at midnight on December 31, 2016.  However, the new deadline for payment of the 

$5,000 fine and the return of winnings and payment of the fee to the Licensed Competition has been changed to 

February 15, 2016.  

 

Should the $5,000 fine not be paid to the Federation by February 15, 2016, Mr. Cox and any horses owned by him 

will automatically be deemed not in good standing and will immediately be suspended from memberships, 

competing or taking any part whatsoever in Licensed Competitions pursuant to Chapter 7, GR703.1b, GR703.1c 

and GR703.1f until the conditions of the above ruling have been met.   

 

Should Meredith Mateo not forward the winnings and $300 fee to the Competition by February 15, 2016, Ms. 

Mateo and any horses owned by her will automatically be deemed not in good standing and will immediately be 

suspended from memberships, competing or taking any part whatsoever in Licensed Competitions pursuant to 

Chapter 7, GR703.1b, GR703.1c and GR703.1f until the conditions of the ruling have been met.  If any of the 

trophies, prizes, and ribbons are not available for return, then Ms. Mateo will be responsible for contacting the 

Competition to obtain the cost of replacement and must forward that amount to the Competition.   

 

This letter constitutes the formal ruling of the Hearing Committee with respect to these review and rehearing 

requests and is final and effective as of the date set forth above. 

 

Sincerely,  

 

 

Emily Pratt 

Director, Regulation   

 

cc:   Dan Danford, Esq. 

 Alan Foreman 

 Dr. Stephen Schumacher 

Archibald Cox III 

Laura Mateo  
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