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COMMONWEALTH OF KENTUCKY 
FAYETTE CIRCUIT COURT 

NINTH DIVISION 
CIVIL ACTION NO. 15-CI-2946 

BRIGID COLVIN 	 PLAINTIFF 

v. 

UNITED STATES EQUESTRIAN FEDERATION, INC. -- 	kINEFENDANT . 

DEFENDANT UNITED STATES EQUESTRIAN FEDERATION'S 
MOTION TO DISMISS  

Defendant United States Equestrian Federation, Inc. ("USEF"), by counsel, moves the 

Court for an order dismissing without prejudice this case pursuant to CR 12.02 and the doctrine 

of forum non conveniens. Attached hereto is a memorandum in support of USEF's motion. 
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NOTICE OF HEARING  

This Motion will come on for hearing on Friday, August 28, 2015, at 8:30 a.m., or as 

soon thereafter as counsel may be heard. 

Respectfully submitted, 

Richard G. Griffith 
STOLL KEENON OGDEN, PLLC 
300 West Vine Street, Suite 2100 
Lexington, Kentucky 40507 
Telephone: (859) 231-3000 
Facsimile: (859) 246-3678 
Email: richard.griffithaskofirm.com  

- and — 

Stephen A. Houston 
STOLL KEENON OGDEN PLLC 
500 West Jefferson Street, Suite 2000 
Louisville, Kentucky 40202 
Telephone: (502) 333-6000 
Facsimile: (502) 333-6099 
Email: stephen.houston@skofirm.com  

Counsel for Defendant 
United States Equestrian Federation, Inc. 
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CERTIFICATE OF SERVICE 

I certify that I have served a true copy of United States Equestrian Federation's Motion to 
Dismiss via first-class, U.S. Mail, postage prepaid and electronic mail this 24th  day of August, 
2015, upon the following: 

Craig L. McCloud, Esq. 
McCloud Law Group 
Lexington Financial Center 
250 W. Main St. 
Suite 3010 
Lexington, KY 40507 
Craig@McCloudLawGrou .com 

Counsel for Plaintiff 

Counsel for Defendant 
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COMMONWEALTH OF KENTUCKY 
FAYETTE CIRCUIT COURT 

NINTH DIVISION 
CIVIL ACTION NO. 15-CI-2946ST, Vir 

	
S. CLERK 

BRIGID COLVIN 

v. 

UNITED STATES EQUESTRIAN FEDERATION, INC. 

***** 	***** 	***** 

AUG 2 4 2015 

FAYETTE eirtLA„ CLERK

PLAINTIFF 

BY  	DEPUTY 

DEFENDANT 

DEFENDANT UNITED STATES EQUESTRIAN FEDERATION'S 
MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION TO DISMISS 

Defendant, United States Equestrian Federation, Inc. ("USEF"), submits this 

Memorandum of Law in Support of Its Motion to Dismiss the Complaint of Brigid Colvin 

("Colvin") without prejudice. 

I. INTRODUCTION  

Colvin acknowledges that, as a member of USEF, she has a contractual relationship with 

the not-for-profit organization. In fact, Colvin is asking the Court to review an alleged breach of 

her contract with USEF. However, it is Colvin who breached her contract by filing this action in 

a Kentucky state court. Colvin's contract with USEF includes a forum selection clause that 

requires Colvin to bring any action against USEF in a New York court pursuant to New York 

law. Accordingly, this action should be dismissed without prejudice. 

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY  

A. 	USEF Governance 

USEF and its predecessor entities have been New York corporations since their inception 

in 1917. USEF is a not-for-profit national governing body for equestrian sport in the United 
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States. USEF has members all over the United States and governs enormous amounts of equine 

activities throughout the entire United States, subject to the United States Olympic Committee's 

Bylaws and pursuant to the Ted Steven Olympic and Amateur Sports Act. All of those members 

and equine activities are subject to USEF's bylaws and rules. USEF Bylaw 702 provides that 

"[t]he construction and application of [USEF's] bylaws and rules are governed by the laws of the 

State of New York." 

Alleged violations of USEF's rules are addressed through an administrative process 

which includes, among other things, notice of the alleged violation, an opportunity to respond to 

the allegations, a hearing held under New York evidentiary "Frye" standards before an impartial 

committee, an opportunity to present evidence and cross-examine the accuser and an opportunity 

to request a review of any ruling.' USEF and its members agree that any action challenging that 

administrative process must be brought in a New York court. 

B. 	Plaintiff's Violation of USEF's Drugs and Medications Rules 

Following an evidentiary hearing, an impartial committee concluded that Colvin violated 

USEF GR 410 — 411, in that on or about August 15, 2014, she, as a trainer, exhibited the horse 

INCLUSIVE in the Classic Hunter Round at the 2014 USHJA International Hunter Derby 

Championship Horse Show after the horse had been administered a performance-effecting 

forbidden substance named gamma-aminobutyric acid in excess of normal physiologic levels. 

Colvin did not dispute that the blood drawn from the horse immediately after the competition 

contained the forbidden drug.2 USEF did not have to conclude that Colvin actually administered 

the forbidden drug. USEF only had to conclude that the horse's blood contained excess levels of 

See generally, USEF Bylaws and USEF Rules. 

2 	 Complaint, ¶¶ 82, 88. 
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the substance and that Colvin shared the responsibility for the care, training, custody, condition 

or perfolinance of the horse.3  Notably, Colvin testified under oath that she told the USEF 

medication official that she was one of the horse's trainers.4  She also admitted that she had 

access to the horse in the minutes leading up to the competition.5  Nonetheless, Colvin disputed 

the committee's original decision that she shared responsibility for the care and condition of the 

horse and requested a review of the hearing committee's decision. After the review, the original 

ruling was upheld and that notification was delivered to Colvin on August 3, 2015.6  

USEF penalized Colvin by suspending her from participating in USEF sanctioned events 

for a period of seven months beginning on September 1, 2015 and ending on March 31, 2016. 

USEF also fined Colvin $7,000 which is due on or before August 31, 2015. 

C. 	Plaintiff Filed This Action On August 10, 2015 

Plaintiff filed this action on August 10, 2015, one week after being notified that her 

request to reverse the committee's ruling had been denied.' Colvin asserts, among other claims, 

that USEF breached its contract with her. However, as set forth below, Colvin's contract with 

USEF requires her to bring any action under that contract in a New York court. Accordingly, 

this action should be dismissed without prejudice. 

3 
	

Complaint, ¶ 91. 

4 	 Complaint, ¶1171 — 72. 

5 	 Complaint,v164 — 65. 

6 
	

Complaint, ¶ 111. 

Colvin improperly attempts to introduce evidence and arguments that she did not present to the USEF 
Hearing Committee. Pursuant to NYCPLR Article 78, Colvin should not be permitted to ask a court to try her case 
de novo based upon new arguments. 
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III. ARGUMENT 

A. Colvin Has Agreed That Any Action Such As This Must 
Be Filed in New York 

Colvin, a Florida resident and member of USEF, sued USEF, a New York not-for-profit 

corporation, in this Kentucky state court. Colvin acknowledges that she has a contractual 

relationship with USEF. Colvin's contract with USEF includes a forum selection clause that 

requires this action to be filed in a New York court under New York law. USEF Rule GR908.4 

states: 

It is expressly agreed by and between [USEF] and its members and 
any other persons in any way participating or in any way seeking 
to participate in a Licensed Competition or otherwise utilizing or 
seeking to utilize the privileges or services of [USEF], that any 
lawsuit. . . brought against [USEF] by or on behalf of any such 
member. . . or by or on behalf of any such person, shall be 
commenced and adjudicated only in the United States District 
Court for the Southern District of New York or in the Supreme 
Court of the State of New York, County of New York, to the 
exclusion of the courts of any other jurisdiction or venue.8  

Colvin voluntarily agreed to be a member of USEF and accepted its rules including the forum-

selection clause. "In all but the most unusual cases . . . the interest of justice is served by holding 

parties to their bargain." Atl. Marine Constr. Co. v. U.S. Dist. Court, 134 S. Ct. 568, 583 (2013). 

B. Legal Standard 

Colvin has violated the forum-selection clause of her contract with USEF. Accordingly, 

USEF brings this motion to dismiss on several grounds, including improper venue (CR 12.02(c)), 

lack of subject matter jurisdiction (CR 12.02(a)), lack of personal jurisdiction (CR 12.02(b)), 

failure to state a claim upon which relief may be granted (CR 12.02(f)), and forum non 

8 	 A copy of the relevant excerpt of USEF GR 908 is attached as Exhibit 1. 
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conveniens.9  Pursuant to CR 41.02(3), the Court's dismissal of Colvin's Complaint is not an 

adjudication on the merits and therefore is without prejudice. 

C. 	New York is the Proper Forum for Colvin's Claims'°  

Kentucky, New York, and federal courts have been very clear as to the enforceability of 

forum-selection clauses: forum-selection clauses are prima facie valid, and the burden shifts to 

the party opposing a motion to dismiss to provide sufficient grounds to refuse enforcement. M/S 

Bremen v. Zapata Off-Shore  Co., 407 U.S. 1, 15 (1972); Prezocki v. Bullock Garages, 938 

S.W.2d 888, 889 (Ky. 1997); Brooke Group v. .ICH Syndicate 488, 663 N.E.2d 635, 637 (N.Y. 

1996). 

Colvin's claims fall squarely within Kentucky law holding that forum-selection clauses 

are valid and enforceable. See Ky. Farm Bureau Ins. Co. v. Henshaw, 95 S.W.3d 866 (Ky. 

2003); Prudential Res. Corp. v. Plunkett, 583 S.W.2d 97 (Ky. App. 1979)." Plunkett is the 

leading Kentucky case to address the enforceability of forum-selection clauses. In Plunkett, the 

Court of Appeals adopted as black-letter law the Restatement's view that a forum-selection 

clause "will be given effect unless it is unfair or unreasonable." 583 S.W.2d at 99 (quoting 

Restatement (Second) of Conflict of Laws § 80 (1971)). The court held that a clause mandating 

9 	Regardless of how the motion is classified, the Court's analysis should be guided by tests developed 
specifically for forum-selection clause cases, which will not differ depending on the type of motion (i.e., improper 
venue versus failure to state a claim). Kentucky case law suggests that Colvin's motion is one for improper venue. 
See, e.g., Ky. Farm Bureau Ins. Co. v. Renshaw, 95 S.W.3d 866, 866 (Ky. 2003) (referring to a case involving a 
forum-selection clause as one about "venue selection"). Federal case law construes such a motion as one for forum 
non conveniens. Atl. Marine Constr. Co. v. U.S. District Court, 134 S. Ct. 568 (2013). 

10 	The Seventh Division of Fayette Circuit Court entered an order dated August 6, 2015 denying USEF's 
motion to dismiss the complaint filed by Cynthia H. DePorter against USEF (Case No. 15-C1-0450) based upon the 
forum selection clause ("DePorter Order"). The DePorter Order is not yet final and appellate rights have not been 
exhausted. For the reasons set forth herein, USEF and its members are entitled to enforce their agreed upon forum 
selection clause. 

USEF addresses Kentucky law in its motion and memorandum in support, though forum-selection clauses 
also are enforceable under New York law. See USA-India Export-Import, Inc. v. Coca-Cola Refreshments USA, 
Inc., 9 N.Y.S.3d 596 (N.Y. Sup. Ct. 2015) (noting that "[w]here the parties have bargained for the use of a particular 
forum, the law favors holding the parties to their agreement except in very narrow circumstances."). 
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litigation in Texas, rather than Kentucky, was enforceable. In fact, the court recognized that the 

party opposing dismissal had provided no adequate explanation "why it should escape its 

promise as to the appropriate forum when it had knowledge all along that a legal dispute might 

center on facts which happened in Kentucky." Id at 100. Despite the centrality of Kentucky to 

the underlying dispute in Plunkett, the court required the case to be litigated in Texas. Id. 

As the case law shows, reasonableness is the threshold for enforcement of forum-

selection clauses. Colvin has the burden of showing the clause is unreasonable, and she cannot 

do so. Colvin freely chose to become a member of USEF and to follow its rules, knowing that 

should litigation ensue, it must be brought in New York. See Atl. Marine, 134 S. Ct. at 501-02 

(stating a party waives "the right to challenge the preselected forum as inconvenient or less 

convenient" because such inconvenience "was clearly foreseeable at the time of contracting"). 

Stated differently, the forum-selection clause forecloses any argument that New York is 

unreasonable because the parties already agreed that New York is reasonable. Id. Furtheimore, 

it is reasonable for the parties to agree to litigate in New York as USEF governs equine activities 

across the entire country; having a single forum for litigation ensures that USEF and its members 

are treated equally regardless of the claim or location of the parties. In addition, USEF has 

members throughout the entire country. It is important to make the single forum one that is 

easily accessible from all over the world. It is also important that USEF and its members agree 

that USEF is not subject to facing lawsuits by its members throughout the entire country. 

If Colvin attempts to make a showing of unreasonableness, the Court must consider, 

among other factors, (1) the inconvenience of litigating the action in the selected forum, (2) 

whether the contract was feely negotiated and (3) the interests of Kentucky versus the interests of 
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the selected forum.12  Prezocki, 938 S.W.2d at 889 (describing factors to consider when deciding 

claim of unreasonableness). 

First, litigating this action in New York will be no more inconvenient to Colvin than 

litigating it in Kentucky. Colvin is a Florida resident, not a Kentucky resident. She frequently 

travels to New York to compete in USEF sanctioned events. Apparently, Colvin was in New 

York when she signed her verified complaint in this action in the presence of a New York notary. 

According to her Complaint, Colvin admits that she travels all over the country attending 

competitions. Moreover, there should be no concern about inconvenience during discovery, 

because New York Article 78 does not permit discovery as a matter of right. Article 78 is a New 

York "Special Proceeding," different from the usual plenary proceeding. It is a swift, 

streamlined judicial procedure with its own standard of review of administrative decisions, both 

of New York State agencies and private bodies such as the USEF. The efficiency of the Special 

Proceeding is one of the reasons the USEF and its members selected New York as their forum of 

choice. By filing this case in a state other than New York, Colvin is attempting to avoid the 

Special Proceeding. Under Article 78, Colvin's challenge of the USEF's ruling is akin to a 

review of an administrative proceeding to determine if it is arbitrary or capricious (i.e. whether it 

is supported by substantial evidence).13  Similarly, there should be no concern about the need for 

witnesses to travel to New York because the review is limited to the evidence and arguments that 

12 	Although these factors are listed in Kentucky case law pre-dating Atlantic Marine, all "private-interest 
factors," such as the location of witnesses and proof, should now be weighed "entirely in favor of the preselected 
forum." See All. Marine, 134 S. Ct. at 502. In Atlantic Marine, the United States Supreme Court held that a 
plaintiff waives private-interest consideration when agreeing to a preselected forum. Id. at 501. 

13 	"In an article 78 proceeding, the court's role is limited to ascertaining whether a determination made after a 
hearing is supported by substantial evidence. In reviewing the evidence, the court must defer to the fact-finder's 
assessment of the evidence and the credibility of the witnesses (Matter of Berenhaus v Ward, 70 N.Y.2d 436, 522 
N.Y.S.2d 478, 517 N.E.2d 193). It is axiomatic that the court may not weigh the evidence, choose between 
conflicting proof, or substitute its assessment of the evidence or the credibility of the witnesses for that of the 
Administrative Law Judge or hearing panel (Matter of Deitch v Dole, 159 A.D.2d 311, 552 N.Y.S.2d 590). 
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were presented during the USEF proceeding. Indeed, the procedural limitations and 

requirements for briefing, decision, scope of review and appeal are very specific and strictly 

enforced under NYCPLR Article 78.14  The efficiency of the administrative review process under 

New York Article 78 benefits USEF and its members in that it both reduces costs and results in 

prompt decisions. 

Second, there is no evidence that the contract was anything but freely negotiated between 

the parties. Cf. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 593 (1991) (holding that a 

forum-selection clause choosing Florida as the proper venue was enforceable although it was 

contained in a form contract not subject to negotiation and the plaintiff was a citizen of 

Washington state). Here, USEF is a not-for-profit organization with voluntary members. Colvin 

chose to join USEF and participate in its activities. Furthermore, USEF is governed by its 

voluntary members. In other words, USEF's members expressly approved the forum-selection 

clause in its rules. If USEF's members wished to change the forum selection clause, there is a 

process that allows them to do so.15  

Third, Kentucky does not have more than a minimum interest in the underlying dispute. 

To begin, Colvin is not a Kentucky resident. Although the horse competition in question took 

place in Kentucky, the location of the competition has no bearing on the review of the USEF's 

ruling. Rather, as discussed above, New York Article 78 focuses only on the administrative 

process implemented by the USEF and the administrative record that supports the ruling. On the 

other hand, New York has an interest in providing a New York corporation and its members with 

14 	See generally NYCPLR Article 78; see also D. Siegel, New York Practice, §§ 557 — 580 (5th  Ed., West 
2005). 

15 
	

See generally USEF Bylaws and USEF Rules. 
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the forum they selected and to apply the law that they selected - - as reflected in the Plaintiff's 

Complaint - - in a consistent manner. In sum, New York is the proper forwn.I6  

D. 	Public Policy Supports Enforcing Forum-Selection Clauses 

It is hornbook law that, absent ambiguity, a court will strictly apply and enforce a 

contract's terms. See Frear v. P.T.A. Indus., Inc., 103 S.W.3d 99, 106 (Ky. 2003) (citing cases in 

support); Steuart v. McChesney, 444 A.2d 659, 661 (Pa. 1982) (calling the principle "well 

established"). Nothing in the forum-selection clause of the Contract is ambiguous. Furthermore, 

private agreements should not be set aside lightly. See State Farm Mut. Auto. Ins. Co. v. 

Hodgkiss-Warrick, 413 S.W.3d 875, 880 (Ky. 2013) (applying Pennsylvania law to insurance-

coverage dispute involving accident that occurred in Kentucky). Allowing Colvin to avoid the 

forum-selection clause of the contract while claiming violations of other portions of the contract 

is unreasonable. Doing so permits Colvin to change terms after the fact solely for her benefit and 

amounts to unjust enrichment. 

Forum-selection clauses serve important purposes. See Atl. Marine, 134 S. Ct. at 583 

(noting the parties' "settled expectations" and stating that the clauses are often critical to 

contracts). Forum-selection clauses create certainty by specifying the forum in which an action 

must be litigated. See Bremen, 407 U.S. at 131; Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 

33 (1988) (Kennedy, J., concurring) (noting that enforcement protects parties "legitimate 

expectations and furthers vital interests of the justice system"). This certainty results in greater 

litigation efficiency and less cost. Stewart, 487 U.S. at 33 (stating that enforcement "spares 

16 	USEF also submits that forum-selection clauses are akin to arbitration clauses. The only question before 
the Court should be "whether the asserted [forum-selection clause] actually exists between the parties and, if so, 
whether it applies to the claim raised in the complaint. If [a forum-selection clause] is applicable, the motion [to 
dismiss] should be granted." See North Fork Collieries, LLC v. Hall, 322 S.W.3d 98, 102 (Ky. 2010) (discussing 
arbitration clauses and motions to compel arbitration) (internal citations omitted). 
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litigants unnecessary costs" and "relieve courts of time consuming pretrial motions"); Carnival 

Cruise Lines, 499 U.S. at 594. 

Including a forum-selection clause in the USEF rules is eminently reasonable. USEF 

governs members and activities across the entire country. Without a forum selection clause, 

USEF, a not-for-profit entity, would be overburdened by being subject to suit by its members 

anywhere in the world. See Carnival Cruise Lines, 499 U.S. at 593 (upholding a forum-selection 

clause in part because a cruise ship carries passengers from many states and countries and would 

thus be subject to suit in several fora). If a for-profit cruise company can enforce a forum 

selection clause to protect it from suit all over the world, a not-for-profit entity such as the USEF 

should be able to protect itself in a similar fashion. Properly applied, the forum-selection clause 

eliminates confusion and avoids wasteful litigation, while ensuring that all of USEF's members 

are treated equally. 

Finally, forum-selection clauses are more than trivial boilerplate in a contract. Forum-

selection clauses are important, as their frequent use in contracts today proves. Items such as 

compensation to an employee and prices to a consumer are directly affected by forum-selection 

clauses. Carnival Cruise Lines, 499 U.S. at 594; Nw. Nat'l Ins. Co. v. Donovan, 916 F.2d 372, 

378 (7th Cir. 1990) (savings gained by insurance company in litigating any given claim in a 

single state are passed on, at least in part, to customers); Cent. Contracting, 209 A.2d at 816 

("Mere inconvenience or additional expense is not the test of unreasonableness since it may be 

assumed that the plaintiff received under the contract consideration for these things."). USEF's 

members approved its bylaws and rules, new members accept the teiins of the bylaws and rules, 

and all members benefit from the efficiency of resolving USEF litigation consistently in a single 
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forum accessible from anywhere in the world. Colvin's breach of the forum-selection clause in 

the USEF rules upsets universal contract principles and cannot be permitted. 

CONCLUSION  

WHEREFORE, USEF respectfully requests the Court to dismiss Colvin's action without 

prejudice. 

Respectfully submitted, 

Richard G. G. Griffith 
STOLL KEENON OGDEN, PLLC 
300 West Vine Street, Suite 2100 
Lexington, Kentucky 40507 
Telephone: (859) 231-3000 
Facsimile: (859) 246-3678 
Email: richard.griffithAskofirm.com  

- and - 

Stephen A. Houston 
STOLL KEENON OGDEN PLLC 
500 West Jefferson Street, Suite 2000 
Louisville, Kentucky 40202 
Telephone: (502) 333-6000 
Facsimile: (502) 333-6099 
Email: stephen.houstongskofilithcom 

Counsel for Defendant 
United States Equestrian Federation, Inc. 
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CERTIFICATE OF SERVICE 

I certify that I have served a true copy of United States Equestrian Federation's 
Memorandum in Support of Its Motion to Dismiss via first-class, U.S. Mail, postage prepaid and 
electronic mail this 24th  day of August, 2015, upon the following: 

Craig L. McCloud, Esq. 
McCloud Law Group 
Lexington Financial Center 
250 W. Main St. 
Suite 3010 
Lexington, KY 40507 
Craig@McCloudLawGroup.com  

Counsel for Plaintiff 

Counsel for Defendant 
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