
 

 

Via Email  

 

November 30, 2015 

 

Joel Turner, Counsel to Respondents 

400 West Market Street, 32
nd

 Floor 

Louisville, KY  40202   

Email: jturner@fbtlaw.com  

  

 

RE: Federation File: 2014-26 

 Request for Review  
 

Dear Mr. Turner: 

 

The request for review in the above matter was considered by the Hearing Committee Panel during a conference 

call held on October 20, 2015.  Panel members present on the call were Mr. Alvin Topping; Mr. Bill Moroney, 

Mr. George Williams, and Ms. Mary Anne Cronan.  Also present was Daniel E. Danford, Esq., Counsel to the 

Hearing Committee and myself as Secretary to the Hearing Committee. 

 

The Hearing Committee gave consideration to your letter dated August 26, 2015 with accompanying documents; 

the Respondent’s Brief in Support of their request dated September 9, 2015; Mr. Foreman’s letter dated October 

5, 2015; Respondent’s reply dated October 12, 2015 and other relevant materials in the file. 

 

I. THE HEARING PANEL ADDRESSED AND REJECTED THE ARGUMENT THAT 

 SCREENING LIMITS MUST BE BASED ON SCIENTIFIC PROOF OF  

 PHARMACOLOGICAL EFFECT 

 

The request for review claims that the Hearing Panel “misconceived the nature of Respondents’ defense in this 

case,” and failed to address the argument that it was arbitrary and capricious to set a 2 ng/ml Screening Limit of 

Detection (“SLOD” or “screening limit”) when “there exists reliable scientific evidence supporting the conclusion 

(as testified to by Dr. Cole) that metabolite concentrations of less than 10 nanograms per milliliter (ng/ml) would 

not correlate to a level of acepromazine sufficient to have a pharmacological effect.”  (Review Request at 1-2).  

Review of the original ruling, however, demonstrates that the Hearing Panel addressed three facets of the 

“pharmacological effect” argument made by Respondent at the hearing, including the solitary claim that has now 

been raised again in the review request.   

 

 Advances in Detection Time 

 

The first facet addressed by the Hearing Panel concerned advances in detection capabilities over time.  The 

Hearing Panel concluded from the testimony of both experts that such an issue is not implicated with 

acepromazine.  (July 27, 2015 Findings and Decision at 3).  Respondent has not challenged this aspect of the 

ruling in the review request. 

 

 The Federation’s Burden of Proof 

 

The second facet concerned Respondent’s claim that “the Federation has the burden of proving that acepromazine 

in the amount detected in the samples did in fact have a pharmacological effect on the horse.”  (Id.).  The Hearing 

Panel specifically rejected that argument, citing to the relevant Federation rules which “as currently drafted only 

require the Federation to generally prove the administration of a forbidden substance ‘which might affect the 

performance of a horse and/or pony’ at a Licensed Competition.”  (Id.).  The Hearing Panel noted that the 

“Federation has never had the burden of proving that an administrated substance in fact had a particular effect on 
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a horse in the class after which it was tested.”  (Id. at 4).  Indeed, “[t]o place that type of burden on the Federation 

would be particularly onerous as there is often no way to know with certainty critical factors, such as the time of 

administration, dose of administration, or method of administration.”  (Id.).
1
   Moreover, it is difficult to 

“determin[e] pharmacological effect from an amount detected [], and that was why there are not studies that 

provide a precise correlation.”  (Id. at 5).   

 

Both experts acknowledged that “the tranquilizing effect of acepromazine is well established in the scientific 

literature.”   For example, Dr. Maylin testified as follows. 

 

Q  And acepromazine is a drug that might effect performance? 

 

A  That’s correct.  That language was generated in the 1800s by the British, in 

English British racing authority where it came down to any drug that could effect 

the performance of a horse is revocable.  And it has not changed today.  We have 

no better assessment of pharmacological effects on many of these drugs than we 

did in those days. 

 

(Maylin Testimony, Hearing Transcript at 54).  (See also Cole Testimony, Hrg. Tr. at 165).  Accordingly, the 

Hearing Panel concluded that it “is beyond cavil that acepromazine is a substance “which might affect the 

performance of a horse and/or pony” at a Licensed Competition.”  (Findings and Decision at 5).  The review 

request states that it is not challenging this facet of the Hearing Committee’s ruling either.  (Review Request at 1) 

(stating “Respondents are not asserting that the Federation “has the burden of proving that acepromazine in the 

amount detected in the samples did in fact have a pharmacological effect on the horse.”  Nor do Respondents 

contend the Federation must scientifically prove a definitive threshold concentration at which acepromazine 

begins to affect performance.”) (emphasis in the original).
2
   

 

 Scientific Basis for Screening Limits 

 

The third facet concerned the same argument pressed in this review request, namely that the 2 ng/ml screening 

limit was “too low in light of the fact that several racing organizations have adopted 10 ng/ml or even 25 ng/ml 

screening limits before calling an acepromazine positive” and, thus, “the Federation’s reliance on the FEI standard 

was arbitrary and capricious.”  (Findings and Decision at 5).  Rather than “misconceiving” Respondents’ 

argument on this point, the Hearing Panel understood Respondents to be arguing in part that any screening limit 

that was not supported by scientific evidence showing a pharmacological effect (or any limit that conflicted with 

scientific evidence showing no effect at that level) would be arbitrary and capricious. 

 

What the review request fails to acknowledge, however, is that the Hearing Panel specifically addressed and 

rejected this third argument.  (Id. at 5) (“The Hearing Committee recognized that this argument is simply another 

way of making the failed claim that the Federation bears the burden of proving an actual pharmacological effect at 

the level detected in this particular horse.”). 

 

That same logical fallacy is replicated in the review request.  (See, e.g., Review Request at 4) (stating 

“Respondents are not suggesting the Federation must prove Respondents intentionally caused acepromazine to be 

administered to FONTEYN or that FONTEYN’s performance was affected.  What Respondents do argue – and 

                                                 
1
  (See Cole Testimony, Hrg. Tr. at 166). 

2
  Indeed, Dr. Cole acknowledged that “if the Federation wanted to, it could just forbid the presence of 

Acepromazine at any level….”  (Cole Testimony, Hrg. Tr. at 163).  Dr. Cole agreed that, as long as the decision 

is within “their rule making access,” “if the FEI or USEF believes that there is the potential for abuse at a level 

below ten nanograms, they’re free to set that level where they think it’s appropriate.”  (Id. at 168). 
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what the evidence shows – is that the Federation’s unilateral decision to apply a 2 ng/ml SLOD in defining what 

constitutes a violation under GR410 is completely unsupported by scientific testimony and thus was arbitrary.”)  

In short, Respondents acknowledge that the Federation does not bear the burden of proving that acepromazine at 

the level detected could have actually had a pharmacological effect on the horse.  At the same time, Respondents 

claim that if the Federation wishes to establish a screening limit, it can only do so based on solid science that 

demonstrates a pharmacological effect at the chosen level.  This is more than just a distinction without a 

difference.  Respondents’ argument improperly attempts to place on the Federation a burden that it does not bear 

under Federation rules.
3
  The Hearing Panel specifically rejected that attempt in the Findings and Decision, and 

reaffirms that ruling here.  The process of setting screening limits under which detected analytical results will not 

be considered a chargeable positive does not impose on the Federation a heightened duty to scientifically 

demonstrate a specific pharmacological effect at that screening level.  It would be illogical to accept that the 

Federation bears no burden to prove a specific pharmacological effect (which Respondent does here), and 

simultaneously claim that the Federation bears that very burden if it decides to utilize a screening limit under 

which it will not consider analytical results to be positive. 

 

II. HAVING FOUND THE FEDERATION HAD MET ITS BURDEN OF PROOF, THE HEARING 

 PANEL NEVERTHELESS ADDRESSED THE ARGUMENT THAT UTILIZING A 2 NG/ML 

 SCREENING LIMIT WAS ARBITRARY AND CAPRICIOUS 

 

The Respondents stipulated to the Federation’s case with the exception of the foregoing argument about the 

Federation’s burden of proof.  When the Hearing Panel squarely rejected that argument, the result was that the 

Federation had met its burden of proof.  However, the review request appears to take the view that by continuing 

on to “review[] the evidence to determine whether there was any merit to the claim that the Federation should 

cease to adhere to the FEI standard and adopt one of the standards utilized by some racing bodies,” the Hearing 

Panel was setting aside the foregoing conceptual flaw in Respondent’s argument.  (See Findings and Decision at 

5).  That is flatly not the case.  The proper burden of proof for the Federation has been addressed by the Hearing 

Committee in many cases, and has been consistently applied in the manner in which it was applied here. 

 

Without disturbing its earlier rulings with regard to the Federation’s burden of proof, the Hearing Panel carefully 

considered each of Respondents’ arguments at the hearing – including the expert assertions of Dr. Cole.   

 

 Applicability of the RMTC Study 

 

The first such argument addressed by the Hearing Panel concerned the claim that the RMTC study conclusively 

established that a positive finding below 10 ng/ml could not have any pharmacological effect.  (Findings and 

Decision at 5-6).  There are arguments on both sides concerning the nature and structure of the RMTC study, but 

there were two critical distinctions that convinced the Hearing Panel that Respondents’ reliance on that study was 

misplaced. 

 

One distinction is the fact that the RMTC study reflects the value judgments of the assembled racing 

veterinarians, which values were established at the hearing to be different from the values in the show horse arena.  

(Findings and Decision at 6) (using the different tolerances for pheylbutazone as an example).  (See also Cole 

Testimony, Hrg. Tr. at 168-69, 171-72).  In particular, the Federation’s witnesses testified that the level of 

concern about, or focus on, subtle effects on the horse’s behavior is different in racing versus showing.  (Findings 

and Decision at 6) (concluding “the two sports have different issues, goals and objectives with regard to 

medication of horses.”).  (See also Dr. Allen Aff. at ¶ 14) (noting that “[r]acing horses perform at different speeds 

                                                 
3
  Interestingly, Dr. Cole acknowledged that, in her years of drug testing for the ASHA, the State of Florida, and 

the State of California, she called positives for acepromazine even though “that level was [not] tied to an 

pharmacological effect.”  (Cole Testimony, Hrg. Tr. at 156-57). 
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and tranquilizing drugs will have a different effect on their performance.  Comparing the use of acepromazine in 

racing to show horses is comparing apples to oranges”); Maylin Testimony, Hearing Transcript at 38-39, 45 (“The 

drug metabolite in question today, I discovered and published on that in 1980.  The reason for that was 

acepromazine was a great problem in the USEF.  And it was not so much of a problem or it is not much of a 

problem in horse racing, but in the horse show business, it’s been a longstanding problem going all the way back 

to the Drugs and Medication Committee Chairman Mr. Ned Bonnie, who was adamant that it was destroying the 

game.  And that was the reason that we started working aggressively for developing the test for acepromazine.”).  

Dr. Maylin testified that the differing objectives between the racing and show horse bodies accounted for the 

different tolerances of acepromazine use. 

 

Q  Is there any correlation between the level set by the USEF and the level that has been set 

by the racing industry?  

 

A  I don’t believe that the objectives are the same, okay.  In racing, they will tolerate a larger 

amount of the drug.  In show horses, it’s a different situation where they want to prevent 

subtle changes in the horse.  The subtle change in a race horse is ten parts per billion. So 

there are two different disciplines.  Two different challenges and objectives.  And the 

USEF was consistent with the international community of horse shows. 

 

Q  Would you recommend that the USEF adopt a higher level of detection for acepromazine 

than what it is currently doing? 

 

A  No, I would not.  And the reason for that is that the USEF has provided its participants 

the availability of [a Medication Report Form].  So if one was to tranquilize a horse for 

tieing up some hours before, as a result of that treatment which would be legitimate, a 

finding was reported, they would examine the records and ultimately [the] horse would 

be exonerated.  It happens all the time.  So I think the rule that exists now is just fine. 

 

(Id. at 43-44, 74).  The Review Request does not challenge this finding of the Hearing Panel. 

 

Another distinction that the Review Request leaves untouched is the finding that “the purpose of the RMTC study 

was not to assess pharmacological effect.”  (Findings and Decision at 7).
4
  The RMTC study simply did not 

support Dr. Cole’s assumption that “by setting the 10 ng/ml threshold [] the RMTC study authors ‘don’t think it is 

sedating.’”  (Id.).  (See also Cole Testimony, Hrg. Tr. at 143) (“[s]o I think by adopting these levels, the regulators 

are saying we have seen enough evidence, our experts are telling us that this is not a pharmacologically significant 

concentration.”); id. at 173 (acknowledging “that was not the original purpose of the study.  But by virtue of the 

adoption, they are saying that they believe that that is not a legitimate – that they’re not concerned that that small 

dose - -”).
5
 

                                                 
4
  Respondents’ only answer to this critical point is that Dr. Cole also referred to the Maroone study, which 

allegedly demonstrated that “the effects of acepromazine with respect to sedation and responsiveness generally 

last only four to six hours.”  (See Review Request at 11; Cole Testimony, Hrg. Tr. at 138-40).  Setting aside that 

Dr. Cole did not disclose the Maroone study in her expert affidavit, that study in no way counters the fact that 

the RMTC study was not designed to evaluate pharmacological effect.  (Cole Testimony, Hrg. Tr. at 177-78) 

(admitting that the RMTC “study did not assess [effect on performance] as far as I’m aware.”). 

5
  The review request alleges that the Hearing Panel required more substantive proof from Dr. Cole that it did 

from Dr. Maylin, but ignores that once the Federation’s burden was met, the burden of proof shifted to the 

Respondents with regard to their legal or factual arguments.  For example, Respondents had the burden of 

supporting their argument that scientific evidence ruled out a pharmacological effect under 10 ng/ml.  However, 

Dr. Cole presented very little other than her personal testimony to support that argument.  (See Cole Testimony, 
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Q:  So do you know of any study -- do you know of any study that has scientifically shown 

whether ten, five or two or 15 or 25 that there is an effect? 

 

A::  No.  It’s all by inference. 
 

(Cole Testimony, Hrg. Tr. at 178).   

 

A:  I have nothing but to go back to my analogy of the thousand molecules.  The 

concentration below ten nanogram is going to be – there’s always going to be a dose of a 

drug that you can give that doesn’t have an effect.  There’s a minimum level that must be 

crossed.  And – 

 

Q:  Where is the study to show that? 

 

A:  There isn’t. 

 

Q:  There isn’t.  So everybody acknowledges there is not a study one way or the other that 

says whether in this case a five nanogram dose or finding could have some or might have 

some effect, correct? 

 

A:  There is no study demonstrating that one way or another. 
 

(Id. at 179-80). 

  

The Hearing Panel concluded from the evidence that there was no “large normative study to definitively establish 

the threshold at which acepromazine no longer might have a pharmacological effect on a show horse,” including 

either the 2 ng/ml or 10 ng/ml levels at issue here.  (Findings and Decision at 8).  However, the Hearing Panel did 

not conclude that the Federation selected the 2 ng/ml screening limit in an arbitrary or capricious manner.  

Instead, the proof showed that the Federation based its selection on a number of factors, which combined to form 

a reasonable basis for selecting a 2 ng/ml screening limit. 

 

 Reliance on the FEI Standard 

 

First, the proof showed that the Federation decided to adopt the screening limit that was currently in use by the 

Federation Equestrian Internationale (“FEI”).  (See Dr. Allen Aff. at ¶ 12) (“The USEF Laboratory adheres to the 

international guidelines of our fellow FEI testing laboratories for acepromazine, which is 2 ng/ml in urine”); 

(Schumacher Testimony, Hrg. Tr. at 102; Lomangino Testimony, id. at 123-24; Maylin Testimony, id. at 97 

(indicating that the level here would have been a “violation of International rules” if it had been called at the 

Olympic games).   

 

                                                                                                                                                                         
Hrg. Tr. at 137) (admitting that she did not include any scientific studies in her affidavit because she assumed 

they were not required).  An illustration of this point is Dr. Cole’s testimony concerning the use of kinetics to 

extrapolate from the RMTC data.  (Id. at 145-148, 182-185).  Dr. Cole did not mention kinetics in her summary 

affidavit, and did not point the Hearing Panel to any concrete support for her kinetics-based opinions.  In short, 

Dr. Cole essentially asked the Hearing Panel to trust her because she was an expert.  That the Hearing Panel 

declined to do so doesn’t necessarily mean that Dr. Cole could not have provided scientific support for her 

arguments, but only that she largely did not provide such support except by reference.   
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Respondents claim that the proof establishes that the FEI had no scientific basis for that screening limit.  (Review 

Request at 8).  However, the Federation does not bear the burden of proving that point; instead, it was addressed 

largely on cross-examination by Respondents’ counsel.  Even then, the review request cites solely to Dr. Maylin’s 

testimony for this point, but Dr. Maylin clearly and repeatedly testified that he did not know one way or the other 

if FEI had a scientific basis.
6
  Pointing to a witness who does not have the knowledge to answer the question 

hardly suffices to meet Respondents’ burden of proving that FEI had no scientific basis. 

 

The Respondents also assert that Dr. Schumacher “was specifically unwilling to testify that there is a worldwide 

consensus” with regard to the FEI screening limit for acepromazine.  (Review Request at 9).  To the contrary, Dr. 

Schumacher indicated he was not “able” to testify to that point, but went on to present evidence about how FEI 

laboratories address the issue internationally. 

 

I cannot testify to the worldwide component.  I can tell you the five FEI laboratories that at the 

time I think ACE was developed it was four, they also relied a great deal on what’s called 

EHSLC, European Horse Racing Scientific Liaison Committee.  And when Acepromazine was 

initially harmonized with the laboratory, I think it was before myself and Mr. Lomangino’s 

contact with the International FEI, the FEI lab director is the one who said, you know, there is a 

greater potential for abuse in the FEI horses and it should be lower.  And those are international, I 

guess, experts. 

 

(Schumacher Testimony, Hrg. Tr. at 116).  Dr. Schumacher is a past member of the FEI Veterinary Committee 

and in January was appointed to the FEI’s “list group,” which is comprised of “veterinarian pharmacologist 

analytical chemists who review substances for -- to determine whether or not they should be permitted or 

forbidden, or in FEI terms, whether they should be prohibited and whether they should be controlled medication 

for banned substances.”  (Id. at 101).  He was not involved with the decision but is familiar with the FEI's 

determination with respect to the 2 ng/ml screening limit for Acepromazine.  (Id. at 102; See also Lomangino 

Testimony, id. at 124-25).  As the Findings and Decision discussed, Dr. Schumacher is also familiar with the FEI 

laboratories in Europe that test for acepromazine with a 10 ng/ml screening level for racing and a 2 ng/ml 

screening level for show horses.  (Id. at 102-03).   

 

Q  And those same laboratories directors have a recommended different level of 

Acepromazine in the performance industry? 

 

A  They do. 

 

Q  And what is their recommendation? 

 

A  Their recommendation was the potential for abuse is much higher in FEI horses than 

racing.  There are subtle changes that the drug can have an impact on the horses have to 

be more tightly regulated.  We have been following since the harmonization of FEI 

laboratories for a number of years.  And even at that level, two nanograms, as I 

mentioned we had three positives, two with the same trainer. 

                                                 
6
  Dr. Maylin’s statement that “[i]t’s an assumption as opposed to based on hard cold fact” is taken well out of 

context in the review request.  (Review Request at 8) (emphasis removed).  It is clear from the preceding 

questions that Dr. Maylin did not know whether the FEI had a scientific basis for this screening limit, so it was 

his assumption that he was referring to.  (Maylin Testimony, Hrg. Tr. at 83).  There is no basis to infer that Dr. 

Maylin was testifying that the FEI had no “hard cold facts” in this regard.  (Id.) (“Q You are not aware that they 

demonstrated that that level can impact the performance of a horse?  A It’s an assumption as opposed to based 

on hard cold fact.”). 
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(Id. at 103). 

 

Upon its review of the evidence in this matter, the Hearing Panel reaffirmed its belief that it is not arbitrary or 

capricious for the Federation to adopt the FEI screening limit and thereby align national and international practice 

with regard to positive results for acepromazine in the show horse arena. 

 

 Reliance on Concern with Subtle Quieting Effects 

 

The Hearing Panel does not agree with Respondents’ argument that the Federation’s concern with combatting 

new and ever-changing dosing strategies – including “hub dosing” – is insufficient to justify a 2 ng/ml screening 

limit.  (Review Request at 9-10).   

 

To place this issue in its proper context, Respondent’s review request is naturally framed in the perspective of a 

trainer, but ignores the broader context for the Drug and Medication rules.  There is no doubt that the trainer 

responsibility provisions hold trainers to a high standard, and Respondents acknowledge that they “are not 

challenging the trainer responsibility rule (GR 404).”  (Review Request at 4 n.9).  Trainers are held “responsible 

for the condition of the horses under their care, whether or not they participate in or even are aware of a prohibited 

drugging” and “are responsible for safeguarding their horses from even inadvertent administrations.”  GR404.2.
7
  

The impetus for GR404.2 is the broader perspective of the Federation, its membership, and the equine sport, 

which seeks to protect the welfare of the horse, the welfare of riders, and fair competition at all Licensed 

Competitions.  The misuse and abuse of medications in the equine context can impact all three of those concerns.  

As the Hearing Panel noted in the Findings and Decision, 

 

the Drugs & Medications department is fighting a difficult battle against those who intentionally 

drug horses in order to gain a competitive advantage.  Historically, with every advance in 

detection capability comes a shift in the medications used or the manner in which they are 

administered in order to avoid detection.  The 2 ng/ml threshold allows the Federation to 

hopefully detect and deter novel methods of using forbidden substances to produce subtle effects 

in a competing horse.   

 

For that reason, witnesses for the Federation discussed the practice of hub dosing as a method of giving a horse 

small amounts of a tranquilizer shortly before a class in order to defeat detection methods.  (Maylin Testimony, 

Hrg. Tr. at 46, 60, 77-78, 88; Kent Allen Aff. at ¶ 10; Schumacher Testimony, Hrg. Tr. at 110, 113 (anecdotally 

observing subtle effects on a horse with a small administration of acepromazine and explaining that he has 

“personally witnessed horses; it’s not been a study, but yes.  If you have a horse that was spooky and you gave it a 

couple of milligrams under the tongue and the horse wasn't as spooky when it went back out. So I have seen that, 

yes.”); Lomangino Testimony, Hrg. Tr. at 126).
8
  For example, as a veterinarian, Dr. Schumacher’s practical 

experience with acepromazine is that it can produce subtle quieting effects on a horse with low doses. 

 

                                                 
7
  The trainer responsibility rule is counterbalanced to some degree by the fact that “the legitimate use of 

acepromazine is not deterred because the Federation has a protective Medication Report Form process that 

shields a trainer from a violation when the process is properly followed.”  (Findings and Decision at 8-9).  As 

the Hearing Panel noted, however, the “Medication Report Form process does not shield a trainer when the 

requirements are not met, such as when acepromazine is given for a non-therapeutic purpose [and n]or would it 

protect a trainer against environmental contamination.”  (Id. at 9).  In such circumstances, “the trainer 

responsibility rule contemplates that the trainer is in a position to take steps to control those situations.”  (Id.).   

8
  Dr. Cole agreed that “subtherapeutic doses that are being given to horse close to competition to take the edge 

off” presents a “valid concern.”  (Cole testimony, Hrg. Tr. at 161). 
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Q  And do low levels of Acepromazine, based upon your own observations, have the ability 

to effect the performance of a horse? 

 

A  Yes, I believe they can. 

 

Q  In what respect? 

 

A  The subtle changes that happens to a horses under the influence of sedatives we have 

been talking about low levels of drug. A lot of these levels were determined based upon 

the therapeutic use to restrain a horse for a medical procedure, and that is not what we are 

talking about here. That is why small amounts of this drug can actually induce an effect 

as Dr. Maylin testified to, you know, a banner waving on the rail, a hat blowing in the 

ring, they may be less reactive to that than they would be if it not have the drug. 

 

(Id. at 104-05). 

 

The Federation’s witnesses also testified to the crippling impact on the Federation’s ability to combat improper 

drugging of horses if it was held to the impractical standard of having to scientifically prove a pharmacological 

effect in each and every scenario.  For example, Dr. Schumacher testified as follows: 

 

Q There has been a request to require the Federation to tie the finding of a prohibited 

substance to some pharmacological effect on the horses. Do you agree with that? 

 

A I don’t agree with that.  To tie it specifically to the effect of that horse at the time of 

competition, no.   

 

Q It would put the Federation in a disadvantage in trying to regulate the use of drugs and 

medications in horses, would it not? 

 

A I think essentially it would eviscerate, eliminate having a drug rule. 

 

(Schumacher Testimony, Hrg. Tr. at 105-06; see id. at 114-15; see also Maylin Testimony, Hrg. Tr. at 45, 54-55).  

Similarly, Dr. Maylin addressed the prohibitive cost associated with the level of scientific study pressed by 

Respondents. 

 

A  Well, the desire is laudable.  There is not enough money in the world to study all the 

drugs that could be used to determine a physiological pharmacological effect.  The reason 

that drugs that are listed as acceptable therapeutic medication by the USEF is that these 

are drugs that were deemed necessary by practicing veterinarians, by the various officers 

within the organization.  For example, there are new drugs coming along every day and 

probably I could name a hundred.  And to do what you just suggested would be probably 

50 to $100,000 per drug.   

 

Q So in order to do the necessary research to determine the correlation it would be an 

expensive proposition? 

 

A Very expensive. 

 

Q So it’s impractical.  Is that your opinion? 

 

A Yes. 
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(Maylin Cross-Examination, Hrg. Tr. at 74-75). 

 

The review request attempts to sweep all of that aside as “pure speculation” (Review Request at 9), but cannot 

avoid the fact that the Federation is in a constantly shifting battle against those who would impact the level 

playing field by improperly medicating horses.  Drugging of horses is not a static activity, but instead is ever 

adapting to the detection efforts of the Federation.
9
  The impractical restrictions proposed by Respondents would 

handcuff the Federation in its efforts to uphold its duty to protect the horse and rider, and to ensure a level playing 

field without the taint of drug-enhanced performance. 

 

Based on its review of the evidence, the Hearing Panel rejected Respondents’ claim that it was arbitrary and 

capricious for the Federation to rely on the foregoing concerns in setting a 2 ng/ml screening limit in the absence 

of a definitive normative study demonstrating pharmacological effect at that level.
10

 

 

III. RESPONDENTS’ ARGUMENT FOR EXCLUSION OF DR. MAYLIN LACKS MERIT 

 

As a final matter, the Hearing Panel rejected Respondents’ assertion in footnote 18 that Dr. Maylin should have 

been excluded as an expert witness.  The proof shows that Dr. Maylin has studied acepromazine since the 1970’s.  

                                                 
9
  Respondents’ characterization of an unfair “lack of transparency” concerning the SLOD levels utilized in those 

enforcement efforts misses the mark.  (Review Request at 2).  Publishing screening limits is of little to no 

practical value to trainers who seek to follow the rules, but provides a target for those who would break the 

rules.  As Dr. Schumacher testified: 

  Q: Is there concern that publishing the level of detection that the two nanograms of things like 

 Acepromazine or Ptomatine that will just encourage people to try to use up to that point and 

 experiment? 

   A: What we have found is that it presents a target. As soon as they know where the level  

  is, there is work that is undergone, people have tried to come in just under that level. And 

  I think we have seen that in other drugs that we started regulating a couple of years ago,  

  that, you know, we are regulating to this day, is that as soon as a level was -- that we  

  never really published it in a hearing, but as soon as that became known in the hearing, it  

  became now a target for individuals. 

 (Schumacher Testimony, Hrg. Tr. at 111-12).  Given that each advance in detection methods causes rule 

breakers to adjust their medications and methods accordingly, there is a very rational reason to keep those rule 

breakers guessing.  (See, e.g., Respondents’ Appendix C, Frequently Asked Questions, at 3) (stating “[i]t is 

standard operating practice for testing laboratories not to disclose the Screening Limits of Detection (SLOD) of 

restricted substances.  For example, WADA (the World Anti-Doping Association) does not disclose SLOD.”). 

10
 The Review Request appears to suggest that because the Federation has not adopted a “zero tolerance” 

program, any screening limit must be scientifically related to a pharmacological effect.  (Review Request at 2, 

5-6) (quoting the Dr. Allen Affidavit and Dr. Maylin testimony).  However, the quotations from Dr. Allen’s 

Affidavit concerned his general point that the “international standard for show horse testing is not ‘zero 

tolerance’.”  In that general context, he stated that the “international standard” is “tied to the potential for abuse 

and the ability of this drug to enhance/alter the performance of a show horse.”  (Dr. Allen Aff. at ¶ 12).  Dr. 

Allen’s comments merely reflect the general statement that forbidden substances are those that “might affect the 

performance of a horse and/or pony.”  When asked about Dr. Allen’s comment, Dr. Maylin agreed with that 

“general principle,” but with “the caveat that it’s darn difficult to monitor really the pharmacological effect.”  

Neither witness testified that the decision to eschew a “zero tolerance” position necessitates that any screening 

limit used by the Federation must be backed by scientific evidence of pharmacological effect. 
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(Maylin Testimony, Hrg. Tr. at 37).  Dr. Maylin testified that he has read all of the scientific literature on the 

drug, and “discovered and published on that in 1980.”  (Id. at 38).  He is familiar with efforts to “determine the 

pharmacological effect from looking at just concentration,” and testified to the difficulties inherent in such 

studies.  (Id. at 40-42).  Dr. Maylin has conducted a number of administrative trials and one single-horse 

observational study of hub-dosing.  (See, e.g., Id. at 77, 93-95).  He has years of experience developing 

methodologies to detect drugs like acepromazine.  (Id. at 36).  He also has interfaced over the years with “most, if 

not all, of the laboratory directors in racing” and “many of the drug testing experts and pharmacologist throughout 

the world on international matter effecting the horses.”  (Id. at 37).  He has further had conversations with many 

people in the industry who have observed the same type of subtle effects in show horses from acepromazine use.  

(Id. at 46, 93).  He also reviewed and relied upon the scientific literature to opine that acepromizine can have a 

tranquilizing effect on horses.  (Id. at 41-43).   

 

Respondents do not challenge Dr. Maylin’s qualifications or his general expertise with acepromazine.  Their sole 

criticism is that Dr. Maylin cannot point to a valid normative study that establishes a pharmacological effect at 2 

ng/ml.  Setting aside the fact that the Federation did not have to establish that point in order to meet its burden of 

proof, the reality is that Dr. Maylin was straightforward about the current state of the science in this area.  In 

short, Dr. Maylin acknowledged that there is no normative scientific study that establishes either way whether a 

finding at 2 ng/ml or at the RMTC level of 10 ng/ml would have a pharmacological effect.  (Id. at 71).  (See also, 

Cole Testimony, Hrg. Tr. at 175) (agreeing that “there is no study” that has established “that a five nanogram 

finding could not possibly have any performance enhancing effect of any kind, subtle or otherwise.”).  Instead, 

Dr. Maylin agreed that the current screening level is based on observations and research done by many experts 

who have “collaborated together to come up with what they believe is a level that sedation occurs at.”  (Id. at 87).  

He testified specifically about the difficulties inherent in making such a finding and about the prohibitive cost of 

doing so in a large normative study.  (Id. at 70-71, 54, 74-75).   

 

Moreover, when Dr. Maylin pointed to administrative and observational studies and other anecdotal evidence 

about subtle quieting effects from low levels of acepromazine (See, e.g., Maylin Testimony, Hrg. Tr. at 66-73, 77-

78, 93-95), he did so because they confirmed for him that adopting the lower 2 ng/ml screening limit in use by the 

FEI was a rational response to the threat to horse, rider and fair competition posed by improper drugging of 

horses.  (See Findings and Decision at 8) (finding the Federation’s adoption of the FEI threshold “was also 

confirmed by administration trials and other anecdotal evidence compiled by Dr. Maylin.”).  Particularly where 

the Federation did not bear any burden of proving that the 2 ng/ml screening level was scientifically proven to 

cause a pharmacological effect, the Hearing Panel could not agree with Respondents that Dr. Maylin must be 

excluded or that the adoption of the FEI screening limit was arbitrary or capricious. 

 

CONCLUSION 

 

Upon review the Hearing Panel determined that nothing raised in the review request was sufficient to change the 

original ruling.  Accordingly, based on the evidence set forth in the original ruling, the Hearing Panel 

unanimously reaffirmed that its original ruling was proper and must stand in all respects.   

 

As a result, the penalties set forth in the original July 27, 2015 Findings and Decision shall remain in full force 

and effect with the following exceptions.  While the penalties were held in abeyance pending resolution of this 

review request, the commencement of the two month suspension will still begin on January 1, 2016 and terminate 

at midnight on February 29, 2016.  However, the new deadline for payment of the $2,000 fine and the return of 

winnings and payment of the fee to the Licensed Competition is December 21, 2015.  

 

Should the $2,000 fine not be paid to the Federation by December 21, 2015, Mr. Wright and any horses owned by 

him will automatically be deemed not in good standing and will immediately be suspended from memberships, 

competing or taking any part whatsoever in Licensed Competitions pursuant to Chapter 7, GR703.1b, GR703.1c 

and GR703.1f until the conditions of the above ruling have been met.   
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Should John & Stephanie Ingram, LLC not forward the winnings and $300 fee to the Competition by December 

21, 2015, they and any horses owned by them will automatically be deemed not in good standing and will 

immediately be suspended from memberships, competing or taking any part whatsoever in Licensed Competitions 

pursuant to Chapter 7, GR703.1b, GR703.1c and GR703.1f until the conditions of the ruling have been met.  If 

any of the trophies, prizes, and ribbons are not available for return, then John & Stephanie Ingram will be 

responsible for contacting the Competition to obtain the cost of replacement and must forward that amount to the 

Competition.   

 

This letter constitutes the formal ruling of the Hearing Committee with respect to this review request and is final 

and effective as of the date set forth above. 

 

Sincerely,  

 

 

Emily Pratt 

Director, Regulation   

 

cc:   Dan Danford, Esq. 

 Alan Foreman 

 Dr. Stephen Schumacher 

Thomas Wright 

John & Stephanie Ingram  
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