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Cynthia S. Kern, J.S.C.

VERIFIED
ANSWER

Petitioners,

For a Judgment under Article 78 of the Civil Practice
Law and Rules

- against -

UNITED STATES EQUESTRIAN FEDERATION,
INC.

Respondent.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

Respondent UNITED STATES EQUESTRIAN FEDERATION, INC., (the “Federation”

or “Respondent”) for its Verified Answer to the Verified Petition (“Petition”) verified on

December 14, 2015, respectfully alleges as follows:

OBJECTS to the “INTRODUCTION” to the Petition on the grounds that the allegations

set forth therein are not separately stated and numbered.

A. Denies that this Court has jurisdiction over this matter under CPLR §7803(4) as

alleged on Page 1 of the Petition.

B. Denies the allegations of the first paragraph of the “INTRODUCTION” except

admits that the Federation is the National Governing Body for Equestrian Sport and that its rules

prohibit the administration of gamma-aminobutyric acid (“GABA”) to horses at licensed

competitions.

C. Denies the allegations of the second paragraph of the “INTRODUCTION” except

admits that by Findings and Decision on August 20, 2015 the Federation’s Hearing Committee
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ruled that the Petitioners violated Federation Rules Chapter 4, GR410-411 with respect to the

administration of GABA to a horse named CARTAIRE, and issued penalties accordingly.

D. Denies the allegations of the third paragraph of the “INTRODUCTION.”

E. Admits that the Petition seeks the relief demanded in the fourth paragraph of the

“INTRODUCTION” but denies that such relief is available by law and/or that Petitioners are

entitled to such relief.

1. Admits, in response to the allegations of Paragraph 1 of the Petition, that Mr. Cox

is a show horse trainer, holds and has held a number of positions with the Federation as a member

of the Federation, is a licensed judge, is the trainer of Cartaire, and denies knowledge or

information sufficient to form a belief as to the truth of the remaining allegations of Paragraph 1.

2. Admits in response to the allegations of Paragraph 2 of the Petition, that Ms. Mateo

is a member of the Federation and owner of Cartaire, and denies knowledge or information

sufficient to form a belief as to the truth of the remaining allegations of Paragraph 2.

3. Admits the allegations of Paragraph 3 of the Petition.

4. Admits the allegations of Paragraph 4 of the Petition.

5. Admits the allegations of Paragraph 5 of the Petition.

6. Refers to Section 4, GR 412 (Ex. 3) for a full and accurate statement of the

provisions referred to in Paragraph 6 of the Petition.

7. Paragraph 7 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike dated January 13, 2016 ( “Motion to Strike”). However,

if the Federation were required to respond to Paragraph 7 it would aver that it has found that GABA

produces a calming effect in horses, and otherwise deny the allegations therein,
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8. Paragraph 8 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike. However, if the Federation were required to respond

to Paragraph 8 it would deny the allegations therein, except it would refer to the February 12, 2012

Press Release for a complete and accurate statement of the matters announced by the Federation

therein.

9. To the extent that the allegations Paragraph 9 purports to characterize testimony

and a published paper, that are exhibits to the Petition, the Federation refers thereto for a complete

and correct statement of the matters referenced. Otherwise, the Federation denies the allegations

of Paragraph 9, except to the limited extent that that Dr. Maylin conducted a population study of

thoroughbred horses, developed a method for testing GABA in equine blood samples, and used

the EZ-Faast kit and LC/MS as part of his analysis.

10. Admits the truth of Dr. Maylin’s testimony at the pages of the transcript of the

Federation hearing referenced in Paragraph 10 of the Petition, and denies the editorial

characterization of Dr. Maylin’s testimony in the remainder of said Paragraph 10.

11. Admits the truth of Dr. Maylin’s testimony at the pages of the transcript of the

Federation hearing referenced in Paragraph 11 of the Petition, and denies the editorial

characterization of Dr. Maylin’s testimony in the remainder of said Paragraph 11.

12. Paragraph 12 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike. If the Federation were required to respond to this

Paragraph 12, it would deny knowledge or information sufficient to form an opinion as to the truth

of the allegations therein, except to aver that Dr. Maylin’s published paper was reviewed by a

group of peer experts prior to publication in the ICRAV Journal, one of whom was an editor of the

Journal, and published without changes following review.
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13. Admits the accuracy of Dr. Maylin’s testimony from the Federation hearing

referenced in Paragraph 13 of the Petition, and denies the remaining allegations of said Paragraph

except admits that Dr. Maylin advised an action level of 190 ng/ml.

14. Admits the accuracy of the testimony from the Federation hearing referenced in

Paragraph 14 of the Petition, denies the editorial characterization of said testimony, and denies the

remaining allegations of said paragraph.

15. Denies the allegations of Paragraph 15 of the Petition, and refers to the testimony

of Mr. Lomangino for a true and accurate statement of the matters referred to in said Paragraph.

16. Refers to the Findings (Ex. 6 to the Petition) as referred to in Paragraph 16 of the

Petition for a true and accurate statement of the matters referred to in said Paragraph, and denies

the editorial characterizations of those matters contained in said Paragraph 16.

17. Paragraph 17 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike. If the Federation were required to respond to the

allegations of Paragraph 17, it would refer to the “Knych Study” referred to therein for a full and

accurate statement of the conditions and results thereof, and otherwise deny the editorial

characterizations of said study in Paragraph 17.

18. Denies the allegations of Paragraph 18 of the Petition because they do not

accurately describe the document referred to therein.

19. Admits the allegations of Paragraph 19.

20. Admits the allegations of Paragraph 20 of the Petition, except denies that the

persons who collected the samples were “USEF Officials.”
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21. With respect to the allegations of Paragraph 21 of the Petition, refers to Ex. 8 and

Ex. 6 to the Petition for a full and accurate statement of the matters alleged therein; otherwise, the

Federation denies the allegations of Paragraph 21.

22. Admits the allegations of Paragraph 22 of the Petition.

23. With respect to the allegations of Paragraph 23 of the Petition, refers to Exhibit 8

to the Petition for a full and accurate statement of the matters alleged therein; otherwise, Paragraph

23 purports only to quote and describe said Exhibit.

24. Denies the allegations of Paragraph 24 of the Petition except admits, upon

information and belief, the truth of the testimony of Dr. Maylin referenced therein.

25. Admits the allegations of Paragraph 25 of the Petition, except refers to Page 1 of

Ex. 6 (Findings) for an accurate identification and description of the persons comprising the panel

and presiding over the hearing.

26. Admits that Paragraph 26 of the Petition, refers to the Findings and Decision of the

Hearing Committee of the date stated therein, and denies the remaining allegations thereof.

27. With respect to Paragraph 27 of the Petition, refers to Exhibit 6 (Findings) for an

accurate and complete statement of the matters stated therein, and otherwise denies the allegations

of said paragraph 27.

28. Admits the allegations of Paragraph 28 of the Petition except refers to Exhibit 6

(Findings) for a complete and accurate statement of the ruling of the Hearing Committee.

29. Admits the allegation of Paragraph 29 of the Petition that the Petitioners requested

a review and rehearing, and denies the remaining allegations of Paragraph 29.

30. Denies knowledge of information sufficient to form an opinion as to the truth of the

allegations of Paragraph 30 of the Petition.
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31. Admits the allegations of Paragraph 31 of the Petition.

32. Admits the accuracy of the excerpted quotation from CPLR §7803(4) in Paragraph

32 of the Petition, but denies that CPLR §7803(4) applies to the review of the determinations of

the Federation.

33. Denies the allegations of Paragraph 33 of the Petition.

34. Paragraph 34 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike. If the Federation were required to respond to the

allegations of this Paragraph 34, it would deny them.

35. Paragraph 35 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike. If the Federation were required to respond to the

allegations of this Paragraph, it would deny them.

36. Denies knowledge of information sufficient to form an opinion as to the truth of the

allegations of Paragraph 36 of the Petition.

37. Paragraph 37 of the Petition should be STRICKEN in its entirety for the reasons

stated in the Federation’s Motion to Strike to the extent that it refers to a document that must be

stricken.

FIRST AFFIRMATIVE DEFENSE

38. Any evidence, facts, issues, claims or objections offered, asserted or raised in the

Petition or in its exhibits, that were not raised by Petitioners in their hearing before the Federation’s

Hearing Committee, are not preserved for Article 78 review, and therefore are not subject to

judicial consideration and are forever foreclosed and precluded from review and/or deemed waived

or abandoned.
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SECOND AFFIRMATIVE DEFENSE

39. All allegations of material fact made in the Petition that were not made in or a part

of the Federation hearing prior to issuance of the Findings must be stricken and disregarded.

40. Exhibits 9, 13 and 14 to the Petition must be stricken and disregarded because

they are new evidence not a part of the Federation hearing record under review in this

proceeding.

41. The allegations of the Petition that refer to or are derived from Exhibit 9 must be

stricken and disregarded.

42. The allegations of the Petition that refer to the Affidavit of Stephen Barker must

be stricken and disregarded because the Barker Affidavit is new evidence that was not presented

to the Hearing Committee at the hearing.

THIRD AFFIRMATIVE DEFENSE

43. The Petition should be dismissed because the Petitioners should be required to

replead without reference to new facts, new exhibits and the Barker Affidavit.

FOURTH AFFIRMATIVE DEFENSE

44. The Federation is not subject to suit under CPLR §7803(4) and therefore this

Proceeding must be dismissed or converted to a suit pursuant to CPLR §7803(3).

FIFTH AFFIRMATIVE DEFENSE

45. Petitioners are not entitled to Article 78 relief in the form of “a Frye

hearing.”
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PRAYER FOR RELIEF

WHEREFORE, Respondent demands judgment as follows:

(i) Dismissing the Petition and granting Judgment to the Respondent;

(ii) Awarding Respondent its costs and fees, including reasonable attorneys’

fees to the extent permissible by law; and

(iii) Awarding Respondent such other and further relief as the Court may deem just

and proper.

Dated: New York, New York
January 13, 2016

LAW OFFICES OF IRA A. FINKELSTEIN, PC

By:___________________________

IRA A. FINKELSTEIN

521 Fifth Avenue

32nd Floor

New York, NY (212) 931-5507

Counsel for Respondent

United States Equestrian Federation, Inc.
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VERIFICATION

I, Ira A. Finkelstein, an attorney duly admitted to practice in the courts of the state of

New York, hereby affirm, under penalty of perjury:

I am a member of the law firm of Ira A. Finkelstein, P.C., counsel for Respondent United

States Equestrian Federation, Inc., the Respondent in the within Special Proceeding. I have read

the foregoing Verified Answer to Verified Petition, know the contents thereof, and the same are

true to my own knowledge except as to the matters therein stated to be alleged upon information

and belief, and as to those matters I believe them to be true. My belief as to these matters is

based on investigation, review of the record, interviews, documents, correspondence,

memoranda, etc. The reason this verification is not made by Respondent and is made by me is

that Respondent is not located in the county where my firm maintains its office.

Dated: New York, New York
January 13, 2016

______________________________
IRA A. FINKELSTEIN


