
IN THE COUNTY COURT OF THE THIRTEENTH JUDICIAL CIRCUIT, 
IN AND FOR HILLSBOROUGH COUNTY, STATE OF FLORIDA 

CIVIL DIVISION 

IN RE: THE MATTER OF 

DAVID GEE, as Sheriff of 
Hillsborough County, Florida, 

CASE NO.: ~4-CC-009306 

Petitioner, 
v. DIVISION: 

SHAWN JAYROE d/b/a 
RVR HORSE RESCUE, INC., 

Respondent. 

AMENDED ORDER ON PARTIAL RULING 

AND SCHEDULING FURTHER PROCEEDINGS 

T 

THIS CAUSE came before the Court on May 9, 2014, upon a 

Petition--Neglected, Distressed and Mistreated Animals filed by 

the Petitioner. 

Present at the hearing was counsel for the Petitioner, 

counsel for the Respondent and the Respondent. Witness 

testimony was elicited and exhibits were received in evidence. 

Upon consideration of the evidence, testimony of witnesses, 

written closing arguments of counsel and being otherwise fully 

advised in the premises, the Court 

FINDS and CONCLUDES that: 

1. The Petitioner seeks an order granting custody of two 

horses, Valentine and Flower, to the Petitioner based upon 

allegations of lack of proper and reasonable care of the horses 

by the Respondent. The Petitioner further seeks an order 

enjoining the Respondent from possessing or caring for any 

animals. Lastly, the Petitioner seeks a judgment for costs of 

care related to the horses. 
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2. The initial burden of proof is on the Petitioner to 

present evidence which "indicates a lack of proper and 

reasonable care of the animal (s] . '' See Section 828.073(6), 

Florida Statutes (2013) (emphasis supplied). The Court will 

apply a ''clear and convincing evidence" standard of proof as to 

the burden on the Petitioner. See Brinkley v. County of 

Fl~gler, 769 So. 2d 468 (Fla. 5th DCA 2000). 

3. The Florida Supreme Court has defined "clear and 

convincing evidence" as an: 

[I]ntermediate level of proof (that] entails both 
a qualitative and quantitative standard. The evidence 
must be credible; the memories of the witnesses must 
be clear and without confusion; and the sum total of 
the evidence must be of sufficient weight to convince 
the trier of fact without hesitation. 

~. ~. In re Dave:t> 645 So. 2d 

explained by the Court in Slomowitz v. 

(Fla. 4th DCA 1983): 

398 (Fla. 1994) . As 

Walker, 429 So. 2d 797 

[C]lear and convincing evidence requires that the 
evidence must be found to be credible; the facts to 
which the witnesses testify must be distinctly 
remembered; the testimony must be precise and explicit 
and the witnesses must be lacking in confusion as to 
the facts in issue. The evidence must be of such 
weight that it produces in the mind o:E the trier of 
fact a firm belief or conviction, without hesitancy, 
as to the truth of the allegations sought to be 
established. 

4. The Petitioner, in written closing argunent, urges that 

"HCSO has proven by clear and convincing evidence that the 

Respondent 

[the horses] . " 

failed to provide proper and reasonable care to 

(See Petitioner's Written Closing Argument at 

Page 1) However, such an ultimate determination need not be 

made by the Court at this juncture; nor would such determination 

be possible or appropriate in the absence of Respondent being 

provided an opportunity to present evidence and testimony. 
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Rather, the initial issue before the Court is more narrowly 

framed as whether the Petitioner presented clear and convincing 

evidence indicating a failure to provide proper and reasonable 

care to the horses sufficient to shift the burden of proof to 

the Respondent. 

5. Applying the above-referenced standard of proof to the 

present case, the Court concludes that, at this juncture of the 

proceedings, the allegations advanced in the petition as to a 

lack of proper and reasonable care of the horses by the 

Respondent are indicated1 by clear and convincing evidence. 

Otherwise stated, the court concludes that the record evidence 

and testimony •point to" or are •a sign of" a lack of proper and 

reasonable care of the horses by the Respondent. 

6. The testimony of the law enforcement officer and 

veterinarians as to what transpired was direct and consistent. 

Moreover, the witnesses ' versions of events are logical and 

supported by written and photographic evidence. 

7. The only reasonable conclusion to be drawn by the Court 

at this juncture of the proceedings- based upon the opinions of 

two veterinarians (albeit within the confines of the information 

each had been provided)- is that the only explanation for the 

condition of hoth horses at the time they were removed from the 

care of the Respondent was malnourishment due to lack of proper 

nutrition. Specifically, Or. Mayo was of the opinion that "only 

lack of nutrition accounts for the condition of the horses when 

seized" and Dr. Mallicote was of the opinion that the condition 

of the horses was solely "attributed to lack of adequate 

nutrition." 

The word "indicate is a transitive verb which means "to point 
out or point to" or "to be a sign of". See Merriam Webster 
Dictionary (2013) . 
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8. Both veterinarians opined that Valentine had no illness 

or disease that would have prevented weight gain. Indications 

are that both Flower and Valentine were able to gain weight with 

proper nutrition in that each gained weight in the short periods 

of time both immediately before and after they were in the' 

custody of the Respondent. Dr. Mayo opined that both horses 

would have similarly gained appropriate weight while in the care 

of the Respondent if they had been fed pursuant to his 

previously prescribed feeding schedule. 2 Although Flower had a 

nominal weight gain while in the care of the Respondent, neither 

Flower nor Valentine gained significant or appropriate weight 

while in the care of the Respondent. 

9. Respondent urges, in its closing argument, that a lack 

of communication ("mis-communication")' and a •re-feeding program 

for starving horses" 4 account for the weight and condition of the 

horses at the time HSCO seized the horses from the Respondent. 

(§ee Respondent's Written Closing Argument at Page 10) However, 

the Petitioner need not disprove these matters to carry its 

initial burden of proof as to an indication of lack of proper 

and reasonable care of the two horses by the Respondent." 

1 At this point in the proceedings, however, there is no clear 
evidence that the Respondent was ever made fully aware of the 
feeding schedules/plans prescribed by Dr. Mayo. 

The evidence thus far indicates less than ideal communication 
between all entities and practitioners at the time of, and 
subsequent to, placement of both horses with the Respondent. 

The Court is aware-- from prior proceedings involving the 
horses at issue-- of the emaciated condition of the horses at 
the time the horses were placed in the custody of the 
Respondent. 

The Respondent may, of course, provide evidence and testimony 
as to "mis-communication" and any "re-feeding plan• during its 
case-in-chief for the Court would find such evidence material 
and relevant as to the issue of whether the Respondent is fit to 

4of6 

www.ratemyhorsepro.com



10. In that the Court has determined, at this juncture of 

the proceedings, that the evidence indicates a lack of proper 

and reasonable care of the two horses at issue, the burden 

shifts to the Respondent to demonstrate, through clear and 

convincing evidence, fitness to have custody of and provide 

adequately for the animals (horses). See Section 828.073(2) (b), 

Florida Statutes (2013); Section 828.073{4) (a), Florida Statutes 

(2013); and, Section 828.073(6), Florida Statutes (2013). 

It is therefore, upon com>ideration, 

ORDERED and ADJUDGED that: 

1. The Amended Petition--Neglected, Distressed and 

Mistreated Animals filed by the Petitioner is hereby granted, in 

part. 

2. The Petitioner shall retain teJ1lPOrary custody, control 

and possession of the horses, Valentine and Flower, until 

further Order of the Court. 

3. Further proceedings shall be conducted by the Court on 

Tuesday, June 3, 2014, commencing at 8:30 a.m .. At that 

proceeding, the Respondent may present evidence and testimony to 

refute and/or rebut the preliminary conclusion of the Court that 

the evidence indicates a lack of proper and reasonable care of 

the two horses at issue. Moreover, if necessary, the Respondent 

may present evidence and testimony as to the "burden sl:>.ift" to 

demonstrate, through clear and convincing evidence, fitness to 

have custody of and provide adequately for the animals (horses). 

However, the proceedings shall be "bifurcated" to the extent 

that no evidence or testimony need be presented at this 

continued hearing related to the "enjoinment [of] other 

animals. n Additionally, the proceedings shall be "bifurcated" 

have custody of and provide adequately for t.he horses. See 
Section 828.073\5) (a-h), Florida Statutes (2013). 
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to the extent that no evidence or testimony need be presented at 

this continued hearing related to "costs of care" of the two 

horses. 

4. The Court reserves jurisdiction to enter further orders 

and writs as necessary to effectuate and enforce the provisions 

of this Order. 

DONE AND ORDERED at Tampa, Hillsborough County, Florida 

this 5th day of June 2014, nunc pro tunc to the 3lst day of May, 

2014. 

Copies to: 

Thea G. Clark, Esq. 
Kimberly A. Fischbach, Esq. 
200S East 8th Avenue 
Post Office Box 3372 
Tampa, Florida 33601 
Attorneys for Petitioner 

Robert A. Herce, Esq. 
Herce & Herce, P.A. 
1005 N. Marion Street 
Tampa, Florida 33602 
Attorney for Respondent 
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____Q_OUNTY JUOOE 

RICHARD A. NEIS 
COUNTY COURT JUDGE 
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