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BILL OF SALE 

THIS AGREEMENT is made this 15th day of September 2008, by and between Carolyne 
Morgan, hereinatterreferred to as Buyer, and Piaffe Performance, Inc., an 
S-Corporation of which Dr. Cesar Parra is President. Piaffe Performance, inc. of 14 
Shade Lane Whitehouse Station, New Jersey, 08889, hereinafter referred to as Seller. 
The parties hereby ACKNOWLEDGE that this AGREEMENT is made for the purchase 
and sale of a percentage of ownership of a horse, specifically 40% (Forty percent) 
ownership. Horse is described as follows in paragraph A below, on the following terms 
and conditions as set forth herein. 

NOW THEREFORE, for good and valuable consideration, receipt of which the parties 
hereby acknowledge, the parties AGREE AS FOLLOWS: 

A. Description of Horse 
Name: Florence 
Age: 5 yr old 
Color: Dk Bay 
Breed.: Westphalian 
Sex: Mare 
Size: 16.3 

B. Consideration 
In consideration of the trade of the horse ECU 8, the percentage of 40% (Forty Percent) 
ownership of the said horse described hereinabove in paragraph A shall be applied 
based upon the terms and conditions further set forth herein. Both parties agree that the 
horse is to be sold at a time and for a price to be agreed upon by both parties and that 
the proeeeds of.thls sale are to be dlviGied, with the first 250,000 Euro in proceeds to be 
paid to Carolyne Morgan. The investment of Piaffe Performance Inc shall then be 
covered up to the amm.nt of 375,000 Euro. Any amount exceeding the BUYER's and the 
SELLER's initial investments shall be split based upon the ownership percentages. 
Board, training and show expenses shall not be deducted from the proceeds paid to 
Carolyne Morgan. 

C. Payment Terms 
The purchase is from proceeds received from the trade of ECU 8 and has been paid in 
full. 

D. Registration and Ownership Transfers 
SELLER agrees to promptly execute all necessary papers and to take all necessary 
steps to transfer ownership percentage and registration of the animal to BUYER at no 
cost to the BUYER. Ownerships shall be reflected on registrations with the United States 
Equestrian Federation as well as the United State:s.Oressage Fedetation. Ownership 
shall also be reflected in the Horse's FEI Passport. 

E. Warranties 
(1) SELLER warrants s/he has clear title to said horse; 
(2) SELLER makes no other warranties, express or implied, including the 

warranties of fitness for a particular purpose except as may be otherwise 
-----------------s,~a~e~ffi4~~&AG~~~·~~·--------------------------------------

(3) BUYER warrants that BUYER has had the option to review the condition and 
health of the horse, including any veterinarian examinations, at BUYER Is 
expense. In the event BUYER has the horse examined by a licensed 
veterinarian as indicated in this paragraph then that veterinarian examination 
shall be attached hereto as Exhibit A. 

(4) BUYER purchases horse "AS IS.u SELLER makes no other warranties, 
express or implied, including the warranties of fitness or suitability for a 
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particular purpose except as may be otherwise provided for in the 
Agreement; 

(5) Ownership percentage transfers with buyer's signature on contract 
(6) Either party shall have the option to buy out'the other's percentage of 

ownership in order to become 100% (One hundred percent) owner of the 
described horse. Seller can buy out Buyer for the price of 250,000 Euro. 
Buyer can buy out Seller for 375,000 Euro. 

(7) Piaffe Performance Inc. agrees to be responsible for board, training and 
showing expenses on the horse described herein. Each party will pay for her 
or its own insurance on the horse as each deems necessary but both parties 
will cooperate to obtain any insurance which either wishes to obtain. Piaffe 
Performance Inc. shall be in charge of the horses care, training and well
being and will consult with Carolyne Morgan in all major decisions. Other 
matters such as the horse's use, sale and location shall be by mutual 
collsent. 

F. Default 
Upon material breach of this AGREEMENT by one party, the other party shall have the 
right to recover expenses and costs within the parameters of paragraph H, below. 

G. Law 
This AGREEMENT shall be governed by the laws of the State of New Jersey. 

H. Mediation and Arbitration 
In the event of any In the event of any dispute or disagreement relating in any manner 
whatsoever to this AGREEMENT the parties a_gree and consent to engage in mediation 
in a good faith effort to resolve the. dispute· amicably .before eHher party resorts to court 
action. Medi.at~on shall be conducted 'by and accOrding to the·mles of the Equine Dispute 
Resolutfon S13rviae .(EDRS,) and shal.l pe commenced within 45 days of such 
disagreemen,t or: th.e. re.q4,e.$t"Qf eiJ~er .party to. mediation. In the event that the parties are 
I:Jnable to .successfully resolve ·satd df~p.ute , ~hrough saicl mediation, 1hen, in that event, 
the par.t!es aQ'ree ,to submiHh~ dispute to binding· arbitration by and according to the 
rules of Equine Dispute Resolution Service (EDRS), wtthin 30 days of any declaration of 
impasse by EDRS. The parties agree to submit the question ofthe payment of 
mediation and arbitration expenses of both parties to the mediator or arbitrator as well. 

I. Captions and Headings 
Any captions or headings used in this AGREEMENT are for descriptive purposes only 
and are not to be considered terms of this AGREEMENT. 

J. Agency 
The parties agree that nothing herein shall render either party as an authorized agent of 
the other, except as otherwise specifically authorized herein. 

K. Entire Agreement 
This AGREEMENT constitutes the entire AGREEMENT between the parties. Any 
modifications or additions must be in writing and signed by all parties to this 
AGREEMENT. No oral modifications will be considered part of this AGREEMENT 
unless reduced to writing and signed by all parties before a notary. 

Executed on the date first set forth hereinabove at New Jersey. 

SELLER BUYER 
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Address Address 
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From: Turner, Joel 
Sent: Wednesday, September 04, 2013 6:11PM 
To: 'Anthony P. Seijas' 
Cc: Catherine J. Flynn 
Subject: Settlement CounterproposaljParra and Piaffe Performance 

Anthony: 

Dr. Parra was out oftown last week and I took an extra day of vacation over the Labor Day weekend so I am 
just now in a position to respond in writing to your phone call of August 27, 2013. 

Having discussed the expenses associated with proceeding to arbitration with Dr. Parra, with great reluctance he 
has agreed to allow me to make a further counterproposal to your clients' most recent offer of$  to 
resolve the matters subject of the pending litigation. 

Dr. Parra is willing to settle all matters as between the parties to the litigation should your clients accept in full 
and final satisfaction of all claims, (which shall all be dismissed with prejudice,)   .from him on behalf 
of all defendants in the matter. As has been on the table in previous settlement proposals, Dr. Parra will absorb 
all the veterinary expenses related to the care of Florence during the period your client and Dr. Parra owned the 
mare together and Dr. Parra will forgive the remaining balance of principal or interest due on the Piaf Contract 
in exchange for the execution by your client of a mutual, full and final release and settlement of all claims 
between or among them. 

If this offer is not accepted by 5 p.m. on Friday, August 6, 2013, it will be withdrawn and we will prepare 
to proceed with the limited discovery in this case and push forward with the arbitration on the merits. 

In your consideration of this offer, please re-read the summary provided to you just prior to the June 10,2013, 
settlement conference. If your client would like to avoid the expense, inconvenience and their personal 
involvement in what would certainly be an extended and acrimonious process, your forthright discussion of this 
proposal with Dr. and Mrs. Morgan will be appreciated. 

I look forward to the courtesy of your timely response. 

This Correspondence is made in l!n effort to compromise a disputed claim or claims among the parties and 
as such is not admissible pursuant to the federal rules of evidence, including without limitation, FRE 408 or 
any similar state rule, for any purpose. 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street 1 32nd Floor I Louisville, KY 40202-3363 

502.568.0392 Direct I502.589.5400Main 1502.581.1087 Fax 1502-802-8808 Cell Phone 
~~mer~fla~o~~~s~tmu~w~n~w~d~d~~~~~-----------------------------------------------------------

2 

www.ratemyhorsepro.com



Subject: FW: Correc_te_d. Version Settlement Counterproposai/Parra and Piaffe Performance 
(Correcting Date) 

On Sep 5, 2013, at 9:34AM, "Turner, Joel" <jturner@fbtlaw.com<mailto:jturner@fbtlaw.com>> wrote: 

Anthony: 

Dr. Parra was out of town last week and I took an extra day of vacation over the Labor Day weekend so I 
am just now in a position to respond in writing to your phone call of August 27,2013. 

Having discussed the expenses associated with proceeding to arbitration with Dr. Parra, with great 
reluctance he has agreed to allow me to make a further counterproposal to your clients' most recent offer 
of$ • resolve the matters subject of the pending litigation. 

Dr. Parra is willing to settle all matters as between the parties to the litigation should your clients accept 
in full and final satisfaction of all claims, (which shall all be dismissed with prejudice,) from him 
on behalf of all defendants in the matter. As has been on the table in previous settlement proposals, Dr. 
Parra will absorb all the veterinary expenses related to the care of Florence during the period your client 
and Dr. Parra owned the mare together and Dr. Parra will forgive the remaining balance ofprincipal or 
interest due on the Piaf Contract in exchange for the execution by your client of a mutual, full and final 
release and settlement of all claims between or among them. 

If this offer is not accepted by 5 p.m. on Friday, September 6, 2013, it will be withdrawn and we will 
prepare to proceed with the limited discovery in this case and push forward with the arbitration on the 
merits. 

In your consideration of this offer, please re-read the summary provided to you just prior to the June 10, 
2013, settlement conference. If your client would like to avoid the expense, inconvenience and their 
personal involvement in what would certainly be an extended and acrimonious process, your forthright 
discussion of this proposal with Dr. and Mrs. Morgan will be appreciated. 

I look forward to the courtesy of your timely response. 

This Correspondence is made in an effort to compromise a disputed claim or claims among the parties 
and as such is not admissible pursuant to the federal rules of evidence, including without limitation, FRE 
408 or any similar state rule, for any purpose. 

Joel B. Turner 
Attorney at Law 
Frost Brown Todd LLC 
400 West Market Street j32nd Floor I Louisville, KY 40202-3363 
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From: Turner, Joel [mailto:jturner@fbtlaw.com] 
Sent: Friday, July 12, 2013 7:59 PM 
To: Anthony P. Seijas; Catherine J. Flynn 
Cc: 'Sam Feldman' 
Subject: Settlement Proposal 

Anthony: 

This Correspondence is made in an effort to compromise a disputed claim or claims· among 
the parties and as such is not admissible pursuant to the federal rules of evidence, including 
without limitation, FRE 408 or any similar state rule, for any purpose. 

Dr. Parra has previously offered to resolve this matter on the following basis as set forth in my previous 
correspondence: 

"Payment to the Morgans of$  fl·orn the proceeds from the sale of Florence, Dr. Parra will absorb all the 
veterinary expenses related to her care during the period your client and Dr. Parra owned the mare together and 
Dr. PatTa will forgive the rema.inlng balance of principal or interest due on the Piaf Contract in exchange for the 
execution by your client of a mutual full and final release and settlement of all claims between or among 
tbem." 

In our recent conference call (J une 10 2013) you indicated on behalf of your client as a counterproposal to our 
most recent offer. that the matter could be settled wilh a payment to the Morgans. Although I asked 
that you confirm that proposal in writing. you have not done so. The last substantive settlement proposal 
received from your office was on August 21, 20 J 12. (See attached.) 

Nevertheless, in a good faith effort to keep the process moving forward, and because you indicated in your one 
line correspondence with Mr. Feldman earlier today that you expected a counter from us, the following 
counterproposal is being made in w1iting, as all such proposals should be: 

Dr. Parra, to buy his peace and put this matter behind him is prepared to pay the Morgans $ _including 
the$  escrow) and compromise all other claims as between the two of them (i.e. al l offsets and other 
claims would disappear as parl of the settlement. including withoullimitatiou the forgiveness of the remaining 
balance of principal and/or interest due on lhe Piaf Contract) in exchange for the execution by your client of a 
mutual, full and final release and settlement of aU claims between or among them. 
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If this offer is not accepted by 5 p.m. on Tuesday July 16, 2013, it will be withdrawn and we will petition 
the Court in Flemington to appoint an arbitrator in this case and will proceed to arbitration on the 
merits. 

In your consideration of this offer, please re-read the summary provided to you just prior to the June 10, 2013 
settlement conference. If your client would like to avoid the expense, inconvenience and their personal 
involvement in what would certainly be an extended and acrimonious process, your forthright discussion of this 
proposal with Dr. and Mrs. Morgan will be appreciated. 

I look forward to the courtesy of your timely response. 

Sincerely, 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street 1 32nd Floor I Louisville, KY 40202-3363 

502.568.0392 Direct 1 502.589.5400 Main 1 502.581 .1087 Fax 1 502-802-8808 Cell Phone 
jturner@fbtlaw.com J www.frostbrowntodd.com 

NOTICE: This electronic mail transmission is for the use of the named individual or entity to which it is directed and may 
contain information that is privileged or confidential. It is not to be transmitted to or received by anyone other than the 
named addressee (or a person authorized to deliver it to the named addressee). It is not to be copied or forwarded to any 
unauthorized persons. If you have received this electronic mail transmission in error, delete it from your system without 
copying or forwarding it, and notify the sender of the error by replying via email or by calling Frost Brown Todd LLC at 
(513) 651-6800 (collect), so that our address record can be corrected. 

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax 
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 
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From: Turner, Joel [mailto:jturner@fbtlaw.com] 
Sent: Thursday, September 06, 2012 6:59 PM 
To: Anthony P. Seijas 
Cc: 'Dr Cesar Parra'; 'ktriley@aol.com'; Rittman, Tierre; 'Sam Feldman' 
Subject: RE: Your Letter Conveying Morgan's Settlement Offer 

Anthony: 

I have reviewed your correspondence dated August 21, 2012 and 
have discussed it with my client. It does not appear that we have 
made any significant progress by having attended the Mediation 
and by providing you with significant additional documentation 
to support our position that the transactions were completed as 
they were represented by Dr. Parra and as the documents reflect. 
That is unfortunate. 

I have been only able to discuss this matter further with Dr, Parra 
today (the date a response is due) due to scheduling conflicts 
(both mine and his) so this letter is being hastily prepared. Dr. 
Parra does not find your offer acceptable as it does not reflect the 
economic realities of the relationship, the costs associated with 
the training, care and sale of the horses at .issue nor the real values 
of the horses bought and sold in the several transactions a1nong 
the parties. 

To resolve this matter, however, and to buy his peace, he is 
willing to pay your client $  the proceeds from the 
sale of Florence, absorb all the vetennary expenses related to her 
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care during the period your client and Dr. Parra owned the mare 
together, apply the balance of the Florence proceeds to the debt 
owed to him by your client for Piaf ($31 ,000+/-) and forgive any 
remaining balance of principal or interest due on the Piaf 
Contract in exchange for the execution by your client of a mutual, 
full and final release and settlement of all claims between or 
among them. 

From a practical standpoint, I do not understand how you intend 
to meet your burden of proof if you proceed with litigation. It 
will be an inordinately co1nplex proposition and one riddled with 
pitfalls in which your client may unwittingly become entangled. 
We do not believe that she understands the potential downside to 
her, the challenges of meeting her burdens of proof, the merits of 
our anticipated counterclaims for offsets and the potential 
expense that litigation of this kind represents. 

Should your client choose to proceed, we will vigorously defend 
and will, at the earliest opportunity, make an appropriate offer of 
judgment to shift our legal expense to your client should you not 
prevail on the merits in an amount in excess of the amount set 
forth in the offer of judgment. My client has provided you with 
documentation you requested in response to your client's 
demands yet you are still not convinced that he has suffered 
significant economic losses, in the hundreds of thousands of 
dollars, not profits, as a result of his relationship with your 
clients. If you have some "smoking gun" you wish to bring 
forward to convince me that Dr. Parra has been anything but 
forthright, please put it on the table so we can reconsider your 
position. I seriously doubt any such credible and admissible 
evidence exists or can be produced. That being said, if you have 
such compelling evidence, I would hope you would be 
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forthcoming so that we could confront it, re-evaluate and 
reconsider. 

Please respond to this counterproposal on or before 5 p.m. on 
Thursday, September 13, 2012, or it will be withdrawn. 

This Correspondence is made in an effort to compromise a 
disputed claim or claims among the parties and as such is not 
admissible pursuant to the federal rules of evidence, including 
without limitation, FRE 408 or any similar state rule, for any 
purpose. 

I look forward to your response. 

Joel B. Turner 
Attorney at Law I Frost Brown Todd LLC 

400 West Market Street, 32nd Floor 1 Louisville, KY 40202-3363 
502.568.0392 Direct 1 502.589.5400 Main 1 502.581.1087 Fax 1 502.802.8808 Mobile 
iturner@fbtlaw.com 1 ~.frostbrowntodd .com 
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Anthony P. Seijas 

From: 
Sent: 
To: 
Subject: 

Anthony P. Seijas 
Wednesday, September 11, 2013 5:33 PM 
Joel Turner 
Settlement 

I called you at 5 re settlement and got your voicemail. I was told by your staff that u were 
in a meeting. I said he was expecting my call and did not want to be late. I also emailed 
you. I had some questions regarding the form of the release. Having not heard back from you 
please allow this to confirm that my client will accept $~ and mutual releases to resolve 
this matter. Please get back to me. Thank you for your efforts. 

Anthony P. Seijas 
Weber Gallagher Simpson 
Stapleton Fires & Newby LLP 

1 
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Anthony P. Seijas 

From~ 

Sent: 
To: 

Turner, Joel Otumer@fbtlaw.com] 
Sunday, September 15, 2013 4:41 PM 
Anthony P. Seijas 

Cc: sf@olss.com; Rittman, Tierre 
Subject: RE: Settlement 

Anthony: 

Subject to the negotiation of a mutually agreeable Settlement and Release of all claims, Dr. Parra et. al have are 
pleased to receive your communication that your clients have agreed to resolve all claims as between them for 
payment by the defendants of$   to your clients. I am out of the office in California this week (which is 
why jt took some time to get with Dr. Parra who, as you know form our previous correspondence, is out of the 
country) and will prepare a draft Settlement and Mutual Release Agreement to start the process. Included will 
be certain provisions addressing the confidentiality of the terms of the settlement and the agreement as between 
the parties about some sort of mutually agreeable statement, if any is to be issued to anyone including without 
limitation the press or any websites, about the settlement. Please understar1d that this agreement will be 
straightforward anq will not represent a significant departure form the norm, but under the acrimonious 
circumstances of this case, it will address the additional concerns enumerated above. 

Please confirm receipt of this e-mail. 

Sincerely, 

Joel B. Turner 

This Correspondence is made in an effort to compromise a disputed claim or claims among the parties and as 
such is not admissible pursuant to the federal rules of evidence, including without limitation, FRE 408 or any 
similar state rule, for any purpose. 

From: Anthony P. Seijas [aseijas@wglaw.com] 
Sent: Wednesday, September 11,2013 5:33PM 
To: Turner, Joel 
Subject: Settlement 

I called you at 5 re settlement and -got your voicemail. I was told by your staff that u were in a meeting. I said he 
was expecting my call and did not want to be late. I also emailed you. I had some questions regarding the form 
of the release. Having not heard back from you please allow this to confirm that my client will accept $ 
and mutual releases to resolve this matter. Please get back to me. Thank you for your efforts. 

Anthony P. Seijas 
--~~a~l~~~s~iln~p~sss-~-------------------------------------------------------

stapleton Fires & Newby LLP 
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NOTICE: This electronic mail transmission is for the use of the named individual or entity to which it is directed and may 
contain information that is privileged or confidential. It is not to be transmitted to or received by anyone other than the 
named addressee (or a person authorized to deliver it to the named addressee). It is not to be copied or forwarded to any 
unauthorized persons. If you have received this electronic mail transmission in error, delete it from your system without 
copying or forwarding it, and notify the sender of the error by replying via email or by calling Frost Brown Todd LLC at 
(513) 651-6800 (collect), so that our address record can be corrected. 

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax 
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 
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VIA EMAIL AND 
REGULAR MAIL 
Joel B. Turner, Esq. 
Frost, Brown, Todd, LLC 

WEBER GALLAGHER 

SIMPSON STAPLETON 

FIRES & NEWBY LLP 

September 20, 2013 

400 West Market Street, 3i"d Floor 
Louisville, Kentucky 40202 

Direct Dial: 973-854-1065 
Email: aseiias@wglaw.com 

RE: Dr. Jackson P. Morgan, lll & Carolyne Morgan v. Parra, et al. 
Docket No.: L-235-11 
Our File Number: 0053876 

Dear Mr. Turner: 

Thank you for getting back to my September 11, 20 13 phone call and emails confirming the 
settlement of the above captioned matter for $  I would note however, that for the first 
time in your September 15, 2013 email you have raised the issue of a "confidentiality clause" as 
well as non-disparagement language. 

AI> you know, almost all of the allegations, the docwnents relevant thereto, the motions and the 
pleadings are already out there in the public domain by virtue of a "horse website" that has 
physically gone to the Somerset County Courthouse and acquired pleadings and motions in this 
matter and posted them on their website. Furthermore, your request for confidentiality and non
disparagement comes four days after Plaintiffs agreed to Defendants' offer of$ The 
conditions placed on this offer at that time were for the exchange of "mutual releases" with 
absolutely no mention of the need for confidentiality or non-disparagement clauses. Indeed, in 
all your emails regarding settlement (7/12/13, 9/4/13, 9/5/13, two on 9/6/13 and 9/11113) and my 
conversations with you up until September 11 , 2013 when my clients accepted your offer you 
had never mentioned that the offer was contingent upon the execution of a confidentiality and 
non-disparagement clause. 

Putting the fact that these clauses were never mentioned prior to September 15, 2013 ~s part of 
our settlement negotiations, there is the simple matter that this was not brought to my attention 
upon acceptance on September 11, 2013. That is to say, for four days my clients may have 
discussed the settlement of this matter with their friends and other advisors on this matter who in 
turn may have discussed it with any number of people. 

Based upon the above factual and practical considerations, Plaintiffs are confrdent that ttre...-----
could move for an order enforcing the settlement of this matter without the inclusion of any 
confidentiality or non-disparagement language. However, if you are only seeking some type of 

CHERRY HILL • DOVER • HARRISBURG • LONDON • NEWARK • NEW YORK • NORRISTO\VN • PHILADELPHIA • PIITSBURGH • SCRANTON 

20 INDEPENDENCE BOULEVARD •SUITE 20 I • WARREN, NJ07059 
(973) 242;1364 • (973) 242-1945 (FAX) • WWW.WOLAW.COM 
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Page2 
September 20, 2013 

limited language applicable to post-settlement media queries, i.e. "this matter has been settled to 
the satisfactions of all parties,,, I would be interested in reviewing what you suggest. This by no 
means should be construed as additional settlement negotiates between the parties because I 
believe a settlement has already been reached as per your September 11, 2013 email, i.e., 
$  n exchange for the execution by your client of a mutual, full and fma1 release and 
settlement of all claims between or among them." The sole purpose of exploring your suggestion 
would be to avoid additional, unnecessary legal expenses. 

I would note that both of these conditions are new, not subject to the original terms of the 
settlement, and I would need to discuss them witlh my client. 

I have enclosed for your review a "form" mutual release that I have used on a number of 
occasions. Upon receipt, please feel free to contact me. 

APS/ckv 
Doc. 377 

I 

Very truly yours, 

~-~-~ "--\ -
Anthony P. Seijas 
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Anthony P. Seijas 

From: Anthony P~ Seijas 
Sent: 
To: 

Monday, September 23, 2013 2:47 PM 
'Turner, Joel' 

Subject: Settlement 

Dear Mr. Turner, 

Plaintiffs will not agree to any additional settlement terms, confidentiality, non-disparagement or otherwise, not originally 
agreed to in your September 5, 2013 offer: 

Dr. Parra is willing to settle all matters as between the parties to the litigation should your clients accept in full 
and final satisfaction of all claims, (which shall all be dismissed with prejudice,) $ from him on behalf of 
all defendants in the matter. As has been on the table in previous settlement proposals, Dr. Parra will absorb 
all the veterinary e?<penses related to the care of Florence during the period your client and Dr. Parra owned 
the mare together and Dr. Parra will forgive the remaining balance of principal or interest due on the Piaf 
Contract in exchange for the execution by your client of a mutual, full and final release and settlement of all 
claims between or among them. 

On September 20, 2013 we forwarded a form Release for your clients' review and execution representative of the above 
terms. If Defendants do not receive the executed Release by September 25, 2013, we will be forced to file a motion to 
enforce settlement. 

Thank you, 

Anthony P. Seijas, Esquire 
Weber Gallagher Simpson 
Stapleton Fires & Newby LLP 
20 Independence Blvd, Suite 201 
Warren, New Jersey 07059 
973.854.1065 (direct) 
973.242.1945 (fax) 
aseijas@wglaw.com 
www.wglaw.com 

- E-MAIL CONFIDENTIALITY NOTE **** 

The infonnation contained In this electronic message may contain attorney-client privileged and confidential infonnation intended only for the use of the owner of 
the e-mail address listed as the recipient of this message. If you are not the intended recipient of this e-mail messa~e you are hereby notified that any disclosure, 
dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this transmission In error, please notify the sender by return 
e-mail; and by telephone at 973.242.1364. 
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Anthony P. Seijas 

From: 
Sent: 
To: 
Cc: 
Subject: 

Anthony: 

Do not threaten me. 

Turner, Joel [jturner@fbtlaw.com] 
Monday, September 23, 2013 4:58 PM 
Anthony P. Seijas 
'Sam Feldman'; Rittman, Tierre 
RE: Settlement 

Perhaps you would like to explain to your clients or the Court why you missed the clearly stated deadline to 

respond to our settlement proposal (already extended at your request for an additional several days) and that the 

offer was automatically withdrawn at 5 p.m. as was expressly stated in the settlement proposal. You tried to 

excuse your late response in two voice mails (saved to my file) and a correspondence at least a half an hour 

later. Your attempts to explain your late response do not alter the fact that the offer was withdrawn, by its own 

terms, at 5 p.m. on September 23, 2013. As my follow up e-mail the next day specifically mentioned, any 

settlement agreed to thereafter would be subject to the negotiation of a mutually agreeable Settlement 

Agreement with confidentiality and non-disparagement provisions. So if your clients are not agreeable to work 

those provisions into the Agreement, then perhaps we should just put the settlement off and head for arbitration. 

You may want to reconsider your position in light of the above. I have reviewed and revised your proposed 

settlement document and it is in Mr. Feldman's hands for his review as we speak. There will be simple 

confidentiality and non-disparagement provisions in the proposed draft that will be sent to you for 

consideration. Also, my clients would agree to a simple joint statement about the resolution of the dispute if the 

terms were balanced and fair to all parties. 

Usually I try to maintain some gentility in my practice, as we southern lawyers are wont to do. You have tested 

my patience on more than one occasion and I have not expressed any overt displeasure. Your posturing in this 

instance has gone over the line. I suggest you take a moment to reflect and reconsider. If you want to resolve 

this issue and work together to prepare a settlement document acceptable to all parties, a hat in the hand 

--appr-oach-may illici.ta.more.iav.orable response.ihan the threat of a motion based on flilllS:}L.legalru:gmnent;)...s __ 

You ignore your exposure here and you shouldn't. 

We will have what we consider to be an acceptable form of the proposed Agreement in your hands tomorrow. 
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Sincerely, 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street I 32nd Floor I Louisville, KY 40202-3363 

502.568.0392 Direct 1 502.589.5400 Main 1 502.581.1087 Fax 1 502-802-8808 Cell Phone 
jturner@fbtlaw.com 1 www.frostbrowntodd.com 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street 1 32nd Floor 1 Louisville, KY 40202-3363 

502.568.0392 Direct (502.589.5400 Main 1 502.581 .1087 Fax 1 502-802-8808 Cell Phone 
jturner@fbtlaw.com 1 www.frostbrowntodd.com 

From: Anthony P. Seijas [mailto:aseijas@wglaw.com] 
Sent: Monday, September 23, 2013 2:47PM 
To: Turner, Joel 
Subject: Settlement 

Dear Mr. Turner, 

Plaintiffs will not agree to any additional settlement terms, confidentiality, non-disparagement or otherwise, not originally 
agreed to in your September 5, 2013 offer: 

Dr. Parra is willing to settle all matters as between the parties to the litigation should your clients accept in full 
and final satisfaction of all claims, (which shall all be dismissed with prejudice,) $ from him on behalf of 
all defendants in the matter. As has been on the table in previous settlement proposals, Dr. Parra will absorb 
all the veterinary expenses related to the care of Florence during the period your client and Dr. Parra owned 
the mare together and Dr. Parra will forgive the remaining balance of principal or interest due on the Piaf 
Contract in exchange for the execution by your client of a mutual, full and final release and settlement of all 
claims between or among them. 

On September 20, 2013 we forwarded a form Release for your clients' review and execution representative of the above 
terms. If Defendants do not receive the executed Release by September 25, 2013, we will be forced to file a motion to 
enforce settlement. 

Thank you, 

Anthony P. Seijas, Esquire 
Weber Gallagher Simpson 
Stapleton Fires & Newby LLP 
20 Independence Blvd, Suite 201 
Warren, New Jersey 07059 
973.854.1065 (d1rect) 
973.242.1945 (fax} 
aseiias@wglaw .com 
www.wglaw.com 

•••• E-MAIL CONFIDENTIALITY NOTE ...... 
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The infonnation contained in this electronic message may contain attorney-client privileged and confidential infonnation intended only for the use of the owner of 
the e-mail address listed as the recipient of this message. If you are not the inte,nded recipient of this e-mail message you are hereby notified that any disclosure, 
dissemination, distribution, or copying of this communication is strictly prohibitecl. If you have received this transmission in error, please notify the sender by return 
e-mail; and by telephone at 973.242.1364. 

NOTICE: This electronic mail transmission is for the use of the named individual or entity to which it is directed and may 
contain information that is privileged or confidential. It is not to be transmitted to or received by anyone other than the 
named addressee (or a person authorized to deliver it to the named addressee). It is not to be copied or forwarded to any 
unauthorized persons. If you have received this electronic mail transmission in error, delete it from your system without 
copying or forwarding it, and notify the sender of the error by replying via email or by calling Frost Brown Todd LLC at 
(513) 651-6800 (collect), so that our address record can be corrected. 

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax 
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or {ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 
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Anthony P. Seijas 

From: 
Sent: 
To: 
Cc: 
Subject: 

Anthony: 

Turner, Joel [jturner@fbtlaw.com] 
Thursday, September 26, 2013 5:59PM 
Anthony P. Seijas 
'Sam Feldman' 
RE: 0053876 Dr. Jackson P. Morgan, Ill & Carolyne Morgan v. Cesar Parra, M.D., et: 

I disagree. The case is not settled. It is fundamental contract law that tmtil the terms of the settlement 
agreement have been worked out, including confidentiality and non-disparagement language, there is no 
settlement. Consideration? Meeting of the minds? Clear and unambiguous terms, in writing? Statute of 
Frauds? I could go on. We stand by our position that withdrawal took place on September 11, 2013 at 5 p.m. 
EDT due to your undeniable f ailure to respond timely. The Offer was clear that time was of the essence. We 
even granted an extension to you through 5 p.m. EDT on September 11, 2013 for a response. The offer was 
withdrawn at 5 p.m. on that date. 

In our subsequent correspondence on September 15, 2013, I made it crystal clear to you that any acceptance 
thereafter was conditioned upon the confidentiality and non-disparagement language being included in the 
settlement agreement. I have made this argument to you in a previous e-mail and will not repeat it in ful l flesh 
againhere. You cannot change the fact that you failed to respond timely which caused the offer to be 
withdrawn by its own terms. Even that offer was subject to he mutual agreement of the parties on the terms of a 
settlement agreement. My clients would not agree to any settlement not including confidentiality and non
disparagement, particularly under the circumstances. I was traveling and my clients were traveling and I was 
unable to respond until September the 15!h ... You !mew the offer was off the table for four days and could not 
have had any other reasonable expectation. 

That having been said, my client wants to know what your clients will accept in the way of either a joint 
statement, limitations on comments or other protections against publication of potentially damaging statements 
post settlement. Most settlement agreements in acrimonious partnership disputes I have dealt with do include 
such provisions or the protection of all parties and to give true meaning to the words full and final settlement. 
My clients do not want to have to return to the courthouse to protect their reputations from your clients 
comments after settlement. It is impossible to put a that kind of genie back in the bottJe. 

Accordingly, and as you requested earlier today, you have until 5 p.m. on the close of business on 
Monday September 30, 2013 to accept our previous proffered Settlement document as is (that is as set forth in 
the proposed agreement sent to you under Mr. Feldman's cover) or respond to this request for language 
acceptable to your clients and complete any revisions to our previously submitted agreement in advance of the 
new deadline, or the proposed settlement will be withdrawn at 5 p.m. on September 30, 2013. TIME IS OF 
THE ESSENCE. If you have positive language, acceptable to your client you would like us to consider, please 
submit it well in advance of the above deadline so that we may consider and respond. Do not expect any further 
exte 

Neither Dr. Parra nor Ms. Riley 'vill admit to any wrongdoing. They are willing to pay the proceeds from the 
sale of Florence and pay the additional consideration to buy their peace. And if your clients intention is to 
disparage them or talk about the lawsuit in public to the detriment of my clients' reputation, why would they 
settle on those terms? That would not afford them any peace. 

I look forward to your reply. 
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This Correspondence is made in an effort to compromise a disputed claim or claims among the parties and 
assuclz_ is not admissible pursuant to the federal rules of evidence, including without limitation, FRE 408 or 
any similar state rule, for any purpose. 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street 1 32nd Floor 1 Louisville, KY 40202-3363 

502.568.0392 Direct 1 502.589.5400 Main I 502.581.1087 Fax 1 502-802-8808 Cell Phone 
jturner@fbtlaw.com 1 www.frostbrowntodd.com 

From: Anthony P. Seijas [mailto:aseijas@wglaw.com] 
Sent: Thursday, September 26, 2013 4:55 PM 
To: sf@olss.com; Turner, Joel 
Subject: 0053876 Dr. Jackson P. Morgan, III & Carolyne Morgan v. Cesar Parra, M.D., et: 

Counsel, 

Plaintiffs will not agree to a non-disparagement and/or confidentiality clause. It is not standard release language. This 
case is settled. Please send us an appropriately worded mutual release as agreed to. Thank you, 

Anthony P. Seijas, Esquire 
Weber Gallagher Simpson 
Stapleton Fires & Newby LLP 
20 Independence Blvd, Suite 201 
Warren, New Jersey 07059 
973.854.1065 (direct) 
973.242.1945 (fax) 
aseijas@wglaw .com 
www.wglaw.com 

*"** E-MAIL CONFIDENTIALITY NOTE **** 

The informalion contained in this electronic message may contain altorney-cllent privileged and confidential information intended only for the use of the owner of 
the e-mail address listed as the recipient of this message. If you are not !he Intended recipient of this e-mail message you are hereby notified that any disclosure, 
dissemination, distribution. or copying of this communication is strictly prohibited. If you have received this transmission In error, please notify the sender by return 
e-mail; and by telephone at 973.242.1364. 

NOTICE: This electronic mail transmission is for the use of the named individual or entity to which it is directed and may 
contain information that is privileged or confidential. It is not to be transmitted to or received by anyone other than the 
named addressee (or a person authorized to deliver it to the named addressee). It is not to be copied or forwarded to any 
unauthorized persons. If you have received this electronic mail transmission in error, delete it from your system without 
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copying or forwarding it, and notify the sender of the error by replying via email or by calling Frost Brown Todd LLC at 
(513) 651-6800 (collect), so that our address record can be corrected. 

IRS Circular 230 disclosure: To ensure compliance with re_quirements imposed by the IRS, we inform you that any tax 
advice contained in this communication (including any attachments) was not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 
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Anthony P. Seijas 

From: 
Sent: 
To: 

Anthony P. Seijas 
Friday, September 27, 2013 6:00 PM 
Turner, Joel 

Subject: Re: 0053876 Dr. Jackson P. Morgan, Ill & Carolyne Morgan v. Cesar Parra, M.D., et: 

Joel, 

I have spoken in great length with my clients and they are unwilling to waiver on the issues of confidentiality and non~ 
disparaging clauses. Those were not terms to the initial agreement and in no way contemplated in their agreement. You 
and I both know that if the Morgans speak in a manner that Parra feels is defamatory or otherwise, he will have 
appropriate remedies under the law. TI1e Morgans are so far removed from the horse industry that anything they may have 
to say would likely fall on deaf ears. Indeed, as this case has been ongoing, with involvement from an Internet media site 
publishing the pleadings, the Morgans have not disparaged your clients at all. That said, we will give your client 
until 4:00pm (EDT)on Monday September 30, 2013 to provide a mutual release in a basic form as I originally produced 
that does not contain a confidentiality or non~isparagement clause. The only bending my clients will do is to agree to 
keep the amount confidential. This is not an additional tenn but rather a response to your latest inquiry. 

We feel steadfast in our position and will file our motion to enforce the settlement if we do not hear from you 
before 4:00pm(EDT) on Monday September 30,2013. 

Anthony P. Seijas 
Weber Gallagher Simpson 
Stapleton Fires & Newby LLP 

On Sep 26, 2013, at 6:00 PM, "Turner, Joel" <jturner@fbtlaw.com> wrote: 

Please confirm receipt. 

Joel B. Turner 
Attorney at Law 

Frost Brown Todd LLC 
400 West Market Street I 32nd Floor I Louisville, KY 40202-3363 

502.568.0392 Direct 1502.589.5400 Main 1502.581.1087 Fax 1502-802-8808 Cell Phone 
jturner@fbtlaw.com I www.frostbrowntodd.com 

From: Turner, Joel 
Sent: Thursday, September 26, 2013 5:59 PM 
To: 'Anthony P. Seijas' 
Cc: 'Sam Feldman' 
Subject: RE: 0053876 Dr. Jackson P. Morgan, III & Carolyne Morgan v. Cesar Parra, M.D., et: 

Anthony: 
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West law. 

Not Reported in F.Supp.2d, 2007 WL 2814628 (D.N.J.) 
(Cite as: 2007 WL 2814628 (D.N.J.)) 

H 
Only the Westlaw citation is currently avail
able.NOT FOR PUBLICATION 

United States District Court, 
D. New Jersey. 

John McDONNELL, Plaintiff, 
v. 

ENGINE DISTRIBUTORS, Defendant. 

Civil Action No. 03-1999. 
Sept. 24, 2007. 

Mark Cimino, Deptford, NJ, for Plaintiff. 

Allen A. Etish, Douglas Diaz, Archer & Greiner, 
Haddonfield, NJ, for Defendant. 

OPINION 
JOSEPH H. RODRIGUEZ, United States District 
Judge. 

*1 This matter comes before the Court on sep
arate motions filed by Plaintiff, John McDonnell, 
and Defendant, Engine Distributors, Inc. First, De
fendant moves for Reconsideration [51] of the 
Court's January 16, 2007 Order enforcing settle
ment. Second, Plaintiff moves for Entry of Judg
ment .and for Civil Contempt [52] against Defend
ant for its failure to comply with the same Order. 
For the reasons discussed below, the Court will 
deny Defendant's Motion for Reconsideration. Ad
ditionally, it will grant in part and deny in part 
Phrintiffs Motion for Entry of Judgment and for 
Civil Contempt. 

I. BACKGROUND FACTS AND PROCEDURAL 
HISTORY 

John McDonnell ("Plaintiff') commenced his 
employment with Engine Distributors, Inc. 
(\'Defendant") in 1963 and was terminated at the 
a,ge of 69 years old in August 4002. (Pl.Compl.1._1 
1, 5, 7.) On May 2, 2003, Plaintiff filed this suit, al
leging violations of the Age Discrimination in Ern-

Pagel 

ployment Act ("ADEA'') and the New Jersey Law 
Against Discrimination ("NJLAD"). 

Following a grant of summary judgment for 
Defendant on the NJLAD claim, trial on the ADEA 
claim was set for June 5, 2006. After selecting a 
jury, the parties alerted the Court that they had 
reached a settlement. The Court then verified the 
existence of the settlement on the Record and there
after entered a 60 Day Order dismissing the case. ( 
See Settlement Tr., June 5, 2006, pp. 2-3 .) 

On July 18, 2006, defense co-counsel, Douglas 
Diaz, sent Plaintiff's counsel, Mark Cimino, a pro
posed memorialization of the settlement. (See Pl. 
Supp. Br. (Motion for Entry of Judgment and Civil 
Contempt), Exh. C.) Mr. Cimino responded on Au
gust 2, 2006 with his own proposed memorializa
tion, which differed in several ways from Mr. 
Diaz's proposal.FNl (See id., Exh. D.) 

FNl. In fact, there are at least six differ
ences between Defendant and Plaintiff's 
proposed memorializations. First, 
Plaintiffs memorialization contained a mu
tual, rather than a unilateral, release of 
claims. (Compare Pl. Supp. Br. (Motion 
for Entry of Judgment and Civil Con
tempt), Exh. D, ~~ 2.a., b. with id., Exh. C, 
~ 2.) Second, Plaintiff's proposal contained 
a $150 per day liquidated damages clause 
triggered by nonpayment of settlement 
proceeds. (See id., Exh. D, ~ 3.c.). Third, 
Plaintiff deleted language to the effect that 
Defendant would withhold income and/or 
payroll taxes from settlement proceeds be
fore remitting them to Plaintiff. (Compare 
id., Exh. D, ~ 3.b. with id., Exh. C, ~ 3.b.) 
Fourth, Plaintiff deleted language whereby 
his counsel would have been potentially re
sponsible for any tax deficiencies stem-
ming from non-payment or under:pa.y.me,J..U... _ ____ _ 

of employment taxes owed on settlement 
proceeds. (Compare id., Exh. D, ~ 4 with 
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(Cite as: 2007 WL 2814628 (D.N.J.)) 

id., Exh. C, ~ 4.) Fifth, Plaintiff deleted a 
provision by which he and/or his counsel 
would have indemnified Defendant against 
costs and claims associated with a poten
tial tax deficiency case. (Compare id., Exh. 
D, ~ 4 with id., Exh. C, ~ 4.) Sixth, 
Plaintiff's memorialization modified the 
confidentiality clause to apply to both 
parties rather than to Plaintiff only. (Com
pare id., Exh. D, ~ 10 with id., Exh. C, ~ 
10.) 

Because the parties were unable to resolve 
these differences within the time frame originally 
contemplated, the Court then extended its Order of 
Dismissal to October 10, 2006. Nonetheless, the 
parties again stalemated in their discussions over 
memorialization of the settlement. As a con
sequence, Plaintiff did not receive any settlement 
proceeds. Thus, on October 6, 2006, Plaintiff filed a 
Motion to Enforce the Settlement. Defendant op
posed the Motion and argued that it called for en~ 
forcement of terms to which it never agreed, 
namely those terms added by Mr. Cimino in his 
proposed memorialization. (See Def. Br. (Opposing 
Motion to Enforce Settlement), pp. 4-5.) Addition
ally, Defendant alleged that Plaintiff violated the 
settlement agreement's non-disclosure and nondis
paragement provisions. (See id., pp. 5-6.) This, ac
cording to Defendant, justified the remedy of res
cission. (See id.) The Court held a hearing on the 
matter on October 31, 2006. Then, on January 16, 
2007, after entertaining the parties' additional argu
ments via a telephone conference, the Court 
ordered the settlement to be enforced. 

Two weeks later, on January 30, 2007, Defend-

Page 2 

Defendant argues that any purported agreement is 
invalid because defense co-counsel, Allen Etish, 
lacked authori ty to enter into it. (See Def. Supp. Br. 
(Motion for Reconsideration), p. 6; Def. Post Ev. 
Hearing Br. (MoLion for Reconsideration), p. 17 .) 
Finally, Defendant resurrects its earlier argument 
that Plaintiff breached any agreement that may have 
existed, thereby justifying the remedy of resciss ion. 
(See Def. Br. (Motion for Reconsideration), pp. 
1-2.) 

*2 One day after Defendant filed its Motion for 
Reconsideration, Plaintiff filed the instant Motion 
for the Entry of Judgment and for Civil Contempt. 
In support of h.is Motion, Plaintiff argues that De
fendant has persisted in its refusal to pay over set
llement proceeds. (See Pl. Br. (Motion for Entry of 
Judgment and Civil Contempt), p. 3.) This, accord
ing to Plaintiff, breaches the settlement agreement 
and flouts the Court's January 16 Order. (Jd .) 
Plaintiff therefore concludes that the Court should 
not only enter judgment in the full amount of the 

settlement, but also bold Defendant in civil con
tempt. (/d.) 

II. DISCUSSION 
A. Defendant's Motion for Reconsideration 

1. Motion for Reconsideration Standard 
"The purpose of a motion for reconsideration is 

to correct manifest errors of law or fact or to 
present newly cliscovered evidence." Harsco Corp. 
v. Zlotnicki, 779 F.2d 906, 909 (3 d Cir. 1985). ll 
must be stressed, however, that reconsideration is 
"an extraordinary remedy" and is granted 
"sparingly." NL Indus., Inc. v. Commercial Union 
ins. Co., 935 F.Supp. 513,516 (D.N.J.1996) . 

ant filed the instant Motion for Reconsideration of To succeed on a motion for reconsideration, the 
the January 16 Order. In support of its Motion, De- moving party must show "more than a disagree-
fendant primarily argues that there is actually no ment" with the decision he would like reconsidered. 
settlement agreement to enforce because there was Anders v. FPA Corp., 164 F.R.D. 383, 387 
never a meeting of the parties' minds as to certain (D.N.J.l995). Instead, there must be some 
material terms. (See Def. Supp. Br. (Motion for Re- "dispositive factual matters or controlling decisions 

- - - --- --;c;;;o:;:;JlS:;;-J;-;:dr;;e:::ra::-Jfi:;-;o:-::n;;-)-, -=p:;-p-. "lJ''-6"-;'Dn-;;oerr-.-,pr-o""s"'"t-.:E:-;-v.-. .,H:l'Ce""ann="'g:-nB""r-. - - ---Ee¥f-f law!4hal'-were--pr-esented-le-t1te--Geul't,-but-nG•I--------
(Motion for Reconsideration), pp. 13-16.) Further, considered. United States v. Compaction Sys. 

Corp., 88 F.Supp.2d 339, 345 (D.N.J.l999) . Thus, a 
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"mere recapitulation of the cases and arguments 
considered by the court before rendering the origin
al decision" does not warrant a grant of reconsider
ation. S.C. v. Deptford Twp. Bd. of Educ., 248 
F.Supp.2d 368, 381 (D.N.J.2003). 

A motion for reconsideration will likewise fail 
if the moving party merely raises arguments or 
presents evidence that could have been raised or 
presented before the original decision was reached. 
NL Indus. Inc., 935 F.Su'pp. at 516. Thus, the mov
ing party must actually present "something new or 
something overlooked by the court in rendering the 
earlier decision." Khair v. Campbell Soup Co., 893 
F.Supp. 316, 337 (D.N.J.1995) (citing Harsco 
Corp., 779 F.2d at 909). The word "overlooked" is 
the operative term and has been consistently inter
preted as referring only to facts and legal arguments 
that might reasonably have resulted in a different 
conclusion had they been considered. United States 
v. DeLaurentis, 83 F.Supp.2d 455, 474 n. 2. 
(D.N.J.2000). 

2. Analysis of Defendant's Arguments in Support of 
Reconsideration 

Defendant advances three arguments in support 
of its Motion for Reconsideration. First, Defendant 
argues there was never a meeting of the parties' 
minds as to certain material terms and therefore no 
settlement agreement was actually reached. (See 
Def. Supp. Br. (Motion for Reconsideration), pp. 
3-6; Def. Post Ev. Hearing Br. (Motion for Recon
sideration), p. 13-16.) Second, it claims that Mr. Et-
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a. The parties reached a binding settlement agree
ment on June 5, 2006. 

*3 Defendant first argues that it never actually 
reached a settlement with Plaintiff. More specific
ally, Defendant claims the differences between the 
terms in the parties' proposed memorializations 
demonstrate that they never achieved a meeting of 
the minds. (See Def. Supp. Br. (Motion for Recon
sideration), pp. 3-6; Def. · Post Ev. Hearing Br. 
(Motion for Reconsideration), pp. 13-16.) Instead, 
Defendant asserts that the parties merely exchanged 
an offer and a counteroffer, both of which were re
jected. (See Def. Supp. Br. (Motion for Reconsider
ation), pp. 5-6; Def. Post Ev. Hearing Br. (Motion 
for Reconsideration), pp . 15-16.) The Court dis
agrees. 

It should first be noted that a settlement agree
ment is a form of a contract. Mortel/ite v. Novartis 
Crop Prot., Inc., 460 F.3d 483, 492 (3d Cir.2006) 
(citing Borough of Haledon v. Borough of N. Hale
don, 817 A.2d 965, 975 
(N.J .Super.Ct.App.Div .2003 )). Courts therefore 
look to general principles of local contract law to 
resolve disputes over such agreements. !d. 

New Jersey has a strong public policy in favor 
of settlements. Nolan v. Lee Ho, 577 A.2d 143, 146 
(N.J.1990). Courts will therefore "strain to give ef
fect to the terms of a settlement wherever possible." 
Dep't of Pub. Advocate v. N.J. Bd. of Pub. Uti/., 
503 A.2d 331, 333 (N.J.Super.Ct.App.Div.l985). 

ish lacked authority under the circumstances to Notwithstanding the strong policy favoring set-
enter into a settlement on its behalf, thereby render- tlements, "[a] settlement stipulation should not be 
ing the June 5, 2006 agreement invalid. (See Def. enforced 'where there appears to have been an ab-
Supp. Br. (Motion for Reconsideration), p. 6; Def. sence of mutuality of accord between the parties or 
Post Ev. Hearing Br. (Motion for Reconsideration), their attorneys in some substantial particulars, or 
p. 17 .) Third, it argues that the Court should have the stipulated agreement is incomplete in some of 
held an evidentiary hearing on the issue of whether its' tilaterial and essential terms.' " Bistricer v. Bis-
Plaintiff breached the purported settlement, thereby /ricer, 555 A.2d 45, 47 (N .J.Super.Ct. Ch. 
justifying rescission of any agreement that was Div.1987) (quoting Kupper v. Barger, Ill A.2d, 
reached. (See Def Br. (Motion for Reconsidera- 73, 74-75 (N.J.Super.Ct.App.Div.1955)). However, 

--------------t~io~n~)-, ~p~p-. ~1~-2~.~) ~E~a~ch~a-rgum~~en-t~w~il~l ~b-e-a~d~dr~e-s-s-ed~in------~as~th~e~B~t~s#i~c~·e~r~c~o~u~Imned. 

tum and, as discussed below, each lacks merit. 
[I]t is not necessary for a writing to contain every 
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possible contractual provision lo cover every 
contingency in order to qualify as a completed 
binding agreement. Some of these issues may be 
determined by the operation of law, or the parties 
may resolve such differences by a subsequent 
agreement or a contract may be silent in those re
spects. In any event a contract is no less a con
tract because some preferable clauses may be 
omitted either deliberately or by neglect. So long 
as the basic essentials are sufficiently definite, 
any gaps left by the parties should not frustrate 
their intention to be bound. 

Id. (emphasis added) (quoting Berg Agency v. 
S/eepworld, 346 A.2d 419, 423-24 
(N.J .Super.Ct.App.Div.1975)). 

Additionally, under New Jersey law, it is suffi
cient if the parties orally agree on the essential 
terms, "even though they contemplate the later exe
cution of a formal document to memorialize their 
undertaking." United States v. Lightman, 988 
!1.Supp. 448, 459 (D.N.J.l997). Indeed, as long as 
those essential terms are agreed to, "the settlement 
will be enforced notwithstanding the fact that a 
writing does not materialize because a party later 
reneges." Lahue v. Pio Costa, 623 A.2d 775, 788 
(N.J.Super.Ct.App.Div.l993}. 

*4 Based on these principles, it is clear that the 
parties in this case reached an enforceable settle
ment agreement on June 5, 2006. The Record 
clearly indicates the parties' intent to enter into a 
settlement: 

THE COURT: Counsel, I understand that the 
case has been resolved by way of settlement. 

MR. CIMINO: That is correct, your Honor. 

MR. ETISH: Correct, your Honor. 

* * * 
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MR. MCDONNELL: Yes, I am, your Honor. 

THE COURT: And are you satisfied with the rep
resentation you have received in this case? 

MR. MCDONNELL: Yes, I am. 

THE COURT (to Defendant's principal, Glenn 
Cummins): And also with you, sir, are you satis
fied with the settlement? 

MR. CUMMINS: Yes. 

THE COURT: And you're satisfied with the rep
resentation you've received in this case? 

MR. CUMMINS: Yes. 

(Settlement Tr., June 5, 2006, p. 2.) 

While the Record demonstrates that the parties 
intended to settle the case, it obviously does not 
identify the terms upon which they agreed.FN2 

These terms are, however, evident upon examina
tion of the Record evidence. 

FN2. At their request, the Court permitted 
the parties to refrain from entering the de
tails of the settlement agreement on the 
Record in order to preserve confidentiality 
of the specific terms. 

In order to fully develop the facts necessary to 
decide this Motion, the Court held an evidentiary 
hearing over three days in May and June 2007. Dur
ing the course of this hearing, Mr. Cimino, Mr. Et
ish, and Mr. Cummins each testified. 

Mr. Etish testified that on June 5, 2006, he and 
Mr. Cimino discussed and agreed upon three key 
terms for a settlement. These terms included: 1) 
payment of $105,000 by Defendant to Plaintiff; 2) a 
clause prohibiting the parties from disparaging each 
other; and 3) non-disclosure of the settlement 
terms. (See Settlement Hearing Tr. (Mr. Etish), 

-------..J,.T.I'JHEl-~.;•:.......~..C-~.O.u.TJ<~rRI\.T..h·....-!->N<.uo~rsl , Mr Mc.llunneJ.l,_...a.r;."-·---M-ay--1-5;--W09,--6-&:-Z+-7+:-1+Mr:-Bti~h-itlsl:l-elear!t-v------

you satisfied with the settlement? explained that, apart from an issue pertaining to the 

timing of payment, no other terms were discussed 
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that day. (See id., 71:9-74:4, 75:17-25, 94:4-11.) 
Mr. Etish's testimony on these points is ·entirely 
consistent with that of Mr. Cimino, who similarly 
explained that the negotiations and agreement that 
day involved only those lhree terms and the ancil
lary discussion about the timing of payment. (See 
Settlement Hearing Tr. (Mr. Cimino), May 15, 
2007, 9:24-12:22, 12:2413:1, 22:4-14.) Thus, both 
attorneys understood the settlement to contain only 
these three terms. 

Mr. Etish additionally testified that he dis
cussed these terms that day with Mr. Cummins. ( 
See Settlement Hearing Tr. (Mr. Etish), May 15, 
2007, 74:6-12.) When asked whether Mr. Cummins 
then authorized settlement, Mr. Etish responded, 
"Mr. Cummins at the time agreed to the amount of 
money, and he agreed to the terms as I had outlined 
them, yes." (!d., 74:14-18.) Therefore, according to 
Mr. Etish, Mr. Cummins understood and agreed 
that the proposed settlement would include only 
these three terms. 

Mr. Cummins's testimony differed signific
antly. He, like the attorneys, testified that he under
stood a settlement was reached on June 5, 2006. ( 
See Settlement Hearing Tr. (Mr. Cummins), May 
17, 2007, 4:11-13.) However, he claimed to believe 
that the settlement consisted of five terms-the same 
three terms discussed abov:e, as well as a unilateral 
release of Plaintiff's claims and a non-competition 
clause. (See id., 4:14-21.) Mr. Cummins testified 
that he made it clear to Mr. Etish that this was his 
(Mr. Cummins's) understanding of the settlement. ( 
See id., 11:6-12:6 .) Indeed, according to Mr. Cum
mins, the two men discussed the non-competition 
clause, in particular, throughout the day. (See id., 
14: 10-14.) 
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tained all the terms they had discussed before enter
ing the courtroom. (See id., 4:255:8, 14:1-9.) Mr. 
Etish answered in the affirmative, which Mr. Cum
mins took to mean the settlement contained all five 
terms. (See id., 5:8-9, 14:7 .) 

Mr. Cummins's version of events is almost en
tirely at odds with Mr. Etish's testimony. Specific
ally, Mr. Etish was certain that he never represented 
to Mr. Cummins that a non-competition clause was 
part of the settlement.FN3 (See Settlement Hearing 
Tr. (Mr. Etish), May 15, 2007 80:23-81 :10; Settle
ment Hearing Tr. (Mr. Etish), June 5, 2007, 
6:24-7:3, 17:14-17 .) Likewise, Mr. Etish had no re
collection of Mr. Cummins inquiring on June 5, 
2006 about whether the settlement contained a non
competition clause. (See Settlement Hearing Tran
script (Mr. Etish), June 5, 2007, 13:10-13, 
14:18-22.) Thus, when Mr. Etish told Mr. Cummins 
that the settlement included all the terms they had 
discussed before entering the courtroom, Mr. Etish 
understood this to refer only to the three terms he 
explained to Mr. Cummins after having reached the 
agreement with Mr. Cimino. (See Settlement Hear
ing Tr. (Mr. Etish), June 5, 2007, 11:6-12:5.) 

FN3. During a bit of an elaboration, Mr. 
Etish also explained that settlement negoti
ations in this case always contemplated 
two separate scenarios, one in which a 
non-competition clause would be included 
in the agreement and one in which it would 
not. (See Settlement Hearing Tr. (Mr. Et
ish), June 5, 2007, 7:3-7.) When Mr. Etish 
and Mr. Cimino discussed the doJ\ar 
amounts, there was a substantial difference 
between the two scenarios. Indeed, the 
amount discussed for a settlement with a 
non-competition clause was in the 

*5 Mr. Cummins also testified that he was later $500 000 (S 'd 7 7 10 12 16 18 , range. ee l ., : - , : - , 

reassured in his understanding of the settlement im- 22:25-23:4.) By contrast, the discussions 
mediately before agreeing to it on the Record. Spe- for a settlement without a covenant not to 
cifically, Mr. Cummins explained that he believed compete revolved around the $200,000 to 
~tlement terms woUld be exphcit lyn.J.:.,..enn1tifil'if'i'e""d--------;;;-$3,.-5""0""'o"'oo,.---------,(""S.---.,...d..----..7""'1"0~1 2..--------, range. ee l ., : - , 

on the Record. (See id., 5:5-6.) When they were 12:14-16.) Moreover, Mr. Etish testified 
not, he asked Mr. Etish whether the settlement con-
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that the proposed dollar amounts were al
ways communicated to Mr. Cummins. (See 
id., 9:14-15 .) Thus, Mr. Etish believed that 
when he and Mr. Cummins discussed set
tling for $105,000, both men understood 
the proposal not to contain a non
competition clause. (See id., 7:12-15, 
12:13-18.) 

The distinctions between Mr. Etish and Mr. 
Cummins's testimony also extend to events occur
ring after June 5, 2006. It appears that Mr. Cum
mins and Mr. Etish spoke by telephone sometime 
prior to October 6, 2006. (See Settlement Hearing 
Tr. (Mr. Etish), June, 5, 2007, 15:23-16:3; Settle
ment Hearing Tr. (Mr. Cummins), May 17, 2007, 
5:13-23 .) There was some discussion during this 
conversation about the status of a non-competition 
clause in the settlement. (See Settlement Hearing 
Tr. (Mr. Etish), June 5, 2007, 16:5-7; Settlement 
Hearing Tr. (Mr. Cummins), May 17, 2007, 
5:18-21.) In response to this discussion, Mr. Etish 
wrote Mr. Cummins a letter in which he clearly ex
plained that the settlement did not feature such a 

FN4 · 
term. (See Pl. Br. as to Settlement Issues 
(Motion for Entry of Judgment and for Civil Con
tempt), Exh. G.) Moreover, Mr. Etish indicated that 
neither he nor Mr. Diaz previously advised Mr. 
Cummins to the contrary. (ld.) 

FN4. This assertion is consistent with the 
fact that the July 18, 2006 proposed me
morialization that Mr. Etish drafted 
nowhere mentioned a covenant not to com
pete. (See Pl. Supp. Br. (Motion for Entry 
of Judgment and for Civil Contempt), Exh. 
C.) Moreover, in a letter to Mr. Cimino 
dated October 6, 2006, Mr. Diaz identified 
the need to "revise" the settlement to add a 
noncompetition clause. (See Pl. Br. as to 
Settlement Issues (Motion for Entry of 
Judgment and for Civil Contempt), Exh. 
H.) Ostensibly, if either defense counsel 
understood the settlement to already con
tain such a term, there would be no reason 
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to revise the agreement to add one. 

Shortly thereafter, Mr. Cummins again spoke 
with Mr. Etish. Mr. Cummins testified that, during 
this conversation, he indicated his belief that the 
statements in the Mr. Etish's October 6, 2006 letter 
were false. (See Settlement Hearing Tr. (Mr. Cum
mins), May 17, 2007, 10:2-18.) In contrast, 
however, Mr. Etish testified that Mr. Cummins nev
er said anything of the sort during this conversa
tion. (See Settlement Hearing Tr. (Mr. Etish), June, 
5, 2007, 14:3-8, 16:17-17:7.) 

*6 Obviously, Mr. Etish and Mr. Cummins's 
versions of events differ sharply from one another. 
The Court, however, has the advantage of having 
observed their testimony first hand. The Court took 
careful note of both men's demeanor while testify
ing and has accordingly evaluated their credibility. 
Based on these observations, the Court finds Mr. 
Etish to be a credible witness while it concludes 
that Mr. Cummins is not credible. 

Mr. Etish's testimony was clear and consistent, 
both internally and with Mr. Cimino's testimony. It 
was likewise consistent with Mr. Etish's own ac
tions following June 5, 2006. Moreover, Mr. Etish 
is a capable attorney. As such, the Court doubts he 
would have represented to Mr. Cummins that the 
settlement contained a non-competition clause 
when this was clearly not a term he and Mr. Cimino 
discussed, or to which they agreed, on June 5, 2006. 

By contrast, Mr. Cummins's demeanor while 
testifying was that of a person who lacked certainty 
regarding his version of events. Moreover, he was, 
at times, evasive in response to questioning. This 
obviously casts doubt on the reliability of his testi
mony. 

Additionally, Mr. Cummins is a sophisticated 
businessman. He undoubtedly enters into complex 
agreements all the time. The Court therefore 
strongly doub ts he would have believed this settle-
ment, for this dollar amount, to contain a covenant 
not to compete given the settlement history of this 
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FNS case. 

FNS. See supra footnote 3. 

Based on the testimony and other Record evid
ence, the Court believes Mr. Etish and Mr. Cimino 
discussed and reached agreement with respect to 
three essential terms: 1) the payment of $105,000 
by Defendant to Plaintiff; 2) non-disparagement 
between the parties; and 3) non-disclosure of settle
ment terms. Moreover, the Court believes Mr. Etish 
conveyed this proposal to Mr. Cummins, who also 
agreed. Thus, the parties entered into a binding set
tlement agreement premised on these three terms. 

Defendant nonetheless claims that there was 
never a meeting of the parties' minds sufficient to 
create a binding settlement agreement. It directs the 
Court to the Third Circuit's unpublished opinion in 
United States v. Lauckner, 101 F. App'x 870 (3d 
Cir.2004). In that case, a taxpayer and the Internal 
Revenue Service ("IRS") exchanged correspond
ence regarding the possibility of resolving via set
tlement the taxpayer's liability for allegedly failing 
to pay federal employment taxes. Id. at 871. The 
taxpayer's counsel sent several letters to the IRS 
outlining the terms of the taxpayer's settlement of
fer. Id. at 871-72. The IRS eventually responded 
with a letter in which it purported to accept the tax
payer's offer "with the understanding that each side 
will bear its own costs, including any attorney's 
fees." I d. at 872. The taxpayer's offer had never 
mentioned responsibility for costs or fees. See id. 

When the IRS attempted to enforce the agree
ment, the taxpayer argued that he had never agreed 
to the added term. Nonetheless, the district court 
ordered the agreement to be enforced. ld. On ap
peal, the Third Circuit reversed because the IRS's 
acceptance violated the mirror image rule. !d. 
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(1993)). Thus, the IRS had rejected the taxpayer's 
offer and instead conveyed a counteroffer. Jd. 
872-73. 

*7 Defendant argues that Lauckner requires the 
Court to vacate its January 16, 2007 Order to En
force the Settlement. (See Def. Post Ev. Hearing Br. 
(Motion for Reconsideration), p. 15 .) In particular, 
Defendant analogizes the IRS's purported accept
ance in Lauckner to Plaintiff's August 2, 2006 pro
posed memorialization; that is, Defendant argues 
that Plaintiff's memorialization, like the IRS's letter, 
contained several terms that are at variance with the 
writing to which it responded. For this reason, De
fendant concludes that Plaintiff's memorialization 
similarly constituted a rejection and counteroffer, 
rather than an acceptance of Defendant's proposed 
settlement terms. (See id.) This argument, however, 
ignores a critical distinction between the exchanged 
writings in Lauckner and those in this case. 

In Lauckner, exchanged writings contained the 
taxpayer's offer of settlement and the IRS's purpor
ted acceptance, which violated the mirror image 
rule. Thus, parties never reached an agreement be
cause the offer and acceptance were at variance 
with one another. Here, by contrast, the exchanged 
writings had nothing to do with offer and accept
ance. The parties had already passed that stage of 
contract formation when, on June 5, 2006, they mu
tually agreed to settle this case on the three essen
tial terms discussed above. Instead, the exchanged 
writings merely constituted proposed memorializa
lions of that agreement. While the wri tings contain 

· FNG h diffi h some varymg terms, t . ese erences ave no 
effect on whether there was a valid offer and ac
ceptance of the three terms on June 5, 2006. 

FN6. See supra footnote I. 

(citing Step-Saver Data Sys., I nc. v. Wyse Tech., Moreover, the fact that the parties have been 
939 F.2d 91, 99 (3d Cir.l991)). The court noted unable to agree on the differing terms contained in 
that " '[aJ variation on the substance of the offered their proposed memorializations does not necessar-

--------1.vtms.-.is....-mate~cn_!:bo1 Jgh the~ruaiUJiorun[J_ilSS~ _ _ _liu;ly)U.lhiiU!1U!J!)' bearing on the overall validity of lheir 
slight.. .. ' " I d. (quoting JOSEPH M. PERILLO, settlement. Again, New Jersey law will enforce a 
CORBIN ON CONTRACTS § 3.32, at 478-80 settlement so long as the parties mutually agree on 
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the essential terms. See Bistricer, 555 A.2d at 47. 
Thus, in Bistricer, the court enforced a settlement 
entered into on the record despite the plaintiffs' 
subsequent objection to several items in the defend
ants' proposed settlement stipulation. See id. at 46. 
The plainti ffs claimed that their assen t on the re
cord was limited to a mere "framework of a settle
ment," rather than a binding agreement. Id. at 48. 
They added that the actual settlement would be 
consummated only upon their execution of a writ
ten agreement. See ld. at 46. Because the defend
ants1 proposed stipulation contained terms to which 
they objected, the plaintiffs refused to sign it and 
thus co)lcluded they were not bound by their agree
ment on the record. See id. The court, however, 
noted that the plaintiffs' objections pertained either 
to new terms they now sought for the first time or 
to matters affecting only the agreement's imple
mentation. !d. at 48. As such, they were not essen
tials of the settlement. !d. 

Other cases have similarly rejected the argu
ment that a settlement should not be enforced be
cause the parties were unable to subsequently agree 
on all the details in a stipulation or memorializa
tion. See, e.g., Hagrish v. Olson, 603 A.2d 108, 
109-10 (N.J.Super.Ct.App.Div.l992) (enforcing a 
settlement that required the defendants to pay a 
stated sum of money and barred the plaintiffs from 
pursuing an appeal, even though the parties could 
not subsequently agree on whether a release should 
be unilateral or mutual). 

*8 Just as in Bistricer and Hagrish, the parties 
in the instant matter reached an agreement on the 
essential terms of their settlement. The fact that 
their proposed memorializations vary considerably 
with one another in no way disturbs the validity of 
that agreement. The disputed terms-concerning the 
scope of the release, ensuring payment, tax treat
ment, indemnification, and the scope of confidenti
ality-all speak to the settlement's implementation. 
They are not, however, essentials of the settlement. 
The Court therefore will not reconsider its January 
16 Order on this basis. 

Page 8 

b.Defendant's counsel had authority to settle this 
case. 

Defendant next argues that its counsel, Mr. Et
ish, lacked authority to settle this case. (See Def. 
Supp. Br. (Motion for Reconsideration), p. 6; Def. 
Post Ev. Hearing Br. (Motion for Reconsideration), 
pp. 11-12, 17.) More specifically, Defendant asserts 
that it always intended any settlement into which it 
entered to feature a covenant not to compete. (See 
Def. Supp. Br. (Motion for Reconsideration), p. 6.) 
To the extent that the June 5, 2006 settlement did 
not contain such a term, Defendant argues that Mr. 
Etish lacked authority to e~ter into it. (See Def. 
Post Ev. Hearing Br. (Motion for Reconsideration), 
p. 11, 17.) The Court disagrees. 

Under New Jersey law, settlement stipulations 
made by attorneys when acting within the scope of 
their authority are enforceable against their cli
ents. Jennings v. Reed, 885 A.2d 482, 490 
(N.J.Super.Ct.App.Div.2005). Further, an attorney 
is presumed to possess authority to act on behalf of 
the client. !d. Indeed, a party who asserts the lack 
of authority must sustain "a heavy burden to estab
lish that [the] attorney acted without any kind of au
thority .... " Id. (emphasis added) (quoting Sur. Ins. 
Co. of Cal. v. Williams, 729 F .2d 581, 583 (8th 
Cir.l984 )). 

When discussing the authority of an agent to 
act on behalf of a principal, a distinction must be 
drawn between actual and apparent authority. Actu
al authority, whether express or implied, refers to" 
'written or spoken words or other conduct of the 
principal which, reasonably interpreted, causes the 
agent to believe that the principal desires him to act 
on the principal's account.' " !d. (quoting Restate
ment (Second) of Agency§ 26 (1958)) . On the oth
er hand, " 'apparent authority ... is created as to a 
third person by written or spoken words or any oth
er conduct of the principal which, reasonably inter
preted, causes the third person to believe that the 
principal consents to have the act done on his be-
half by the person purporting to act f or him.' " !d. 
(emphasis added) (quoting Restatement (Second) of 
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Agency § 27). In other words, " '[a]pparent author
ity imposes liability, not as the result of an actual 
contractual relationship, but because of actions by a 
principal which have misled a third party into be
lieving that a relationship of authority does, in fact, 
exist.' "I d. (quoting Wilzig v. Sisselman, 506 A.2d 
1238, 1244 (N.J.Super.Ct.App.Div.1986). 

*9 In the specific context of private litigation, 
apparent authority exists "where the client by words 
or conduct communicated to the adverse attorney, 
engenders a reasonable belief that the attorney pos
sesses authority to conclude a settlement.. .. " Am
atuzzo v. Kozmiuk, 703 A.2d 9, 12 
(N.J.Super.Ct.App.Div.1997). This is true even 
where the client subsequently denies having gran
ted the attorney authority to settle. See Seacoast Re
alty Co. v. W. Long Branch Borough, 14 N.J. Tax 
197, 204-05 (N.J. Tax Ct.l994). 

In this case, it appears that Mr. Etish acted un
der both actual and apparent authority to settle ac
cording to the three terms discussed in section 
II(A)(2)(a), supra. As to actual authority, Mr. Etish 
testified that, on June 5, 2006, he discussed with 
Mr. Cummins the prospect of settling the case on 
three terms: I) payment of $105,000 to Plaintiff by 
Defendant; 2) a non-disparagement clause; and 3) 
confidentiality of settlement terms. (See Settlement 
Hearing Tr. (Mr. Etish), May 15, 2007, 74:6-12.) 
Moreover, Mr. Etish was certain that he never rep
resented that the proposed settlement featured a 
non-competition clause. (See id., 80:23-81:1 0; Set
tlement Hearing Tr. (Mr. Etish), June 5, 2007, 
6:24-7:3, 17:14-17.) Finally, Mr. Etish explained 
that Mr. Cummins agreed to those three terms as 
per their discussion. (See Settlement Hearing Tr. 
(Mr. Etish), May 15, 2007, 74:14-18 .) This agree
ment can be interpreted in only one way-an express 
grant of authority to settle the matter based on the 
identified terms. 
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May 17, 2007, 11:6-12:6, 14:10-14.) However, as 
discussed in section II(A)(2)(a), supra, the Court 
finds Mr. Cummins to not be a credible witness . On 
the other hand, Mr. Etish was highly credible on 
this point. Thus, based on the Record evidence, the 
Court concludes that Mr. Etish possessed actual au
thority to settle this case on behalf of Defendant 
notwithstanding the fact that the agreement did not 
contain a non-competition clause. 

It is equally clear that Mr. Cummins's words 
and actions on June 5, 2006 cloaked Mr. Etish with 
apparent authority to settle the case. Negotiations 
that day took place primarily outside the courtroom, 
with the parties stationing themselves on opposite 
ends of a hallway. (See Settlement Hearing Tr. (Mr. 
Cimino), May 15, 2007, 7:24-8:24.) During this oc
casion, Mr. Cimino observed Mr. Cummins and Mr. 
Etish discussing settlement terms. (See id., 
63:5-10 .) According to Mr. Cimino, it was clear 
that Mr. Cummins was actively engaged in this dis
cussion and that he gave Mr. Etish instructions on 
how to proceed with the negotiations. (See id., 

' 14:18-15:5, 63:14-64:12.) 

A short while later, Mr. Cummins appeared be
fore the Court along with Mr. Etish, Mr. Diaz, 
Plaintiff, and Mr. Cimino. The Court then inquired 
as to whether the parties were satisfied with the set
tlement they had reached. (See Settlement Tr., June 
5, 2006, p. 2.) In response, Mr. Cummins clearly in
dicated his satisfaction, (see id.,) of which Mr. 
Cimino took note, (see Settlement Hearing Tr. (Mr. 
Cimino), May 15, 2007, 16:19-17:2). Thus, it reas
onably appeared to Mr. Cimino that Mr. Cummins 
had, indeed, authorized Mr. Etish to enter into a set
tlement on the three terms the attorneys discussed 
that day. Mr. Etish therefore acted under apparent 
authority. Accordingly, the Court declines to recon
sider its January 16, 2007 Order on this basis. 

c. An evidentiary hearing on Defendant's rescission 
Of course, Mr. Cummins testified that he and argument was unwarranted. 

--------,MI:x;:-.'Eo;f~ls;;"'fi;-Ad"'td;r-;rd;-;;t s"'o ~"'ts"'s.---fhn-.;e:-oc;:;o"v'"e;;;n:aa"'n l~no"'trrrto~co"'m"""'p""et""e,-------.-..oj£"1-t'IT'flefemtdl'l't<rlso atgucs-tlmt-any-settlement- - -----

and that he believed the settlement contained this agreement tlnlt may have existed on June 5, 2006 
term. (See Settlement Hearing Tr. (Mr. Cummins), should be rescinded because Plaintiff allegedly vi-
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olated its provisions relating to confidentiality and 
non-djsparagemenl. More to the point, il claims that 
reconsideration is justified because lhe Court did 
not conduct a formal evidentiary hearing on this is
sue before granting Plaintiff's Motion to Enforce 
the Settlement on January 17, 2007. (See Def. B'r. 
(Motion for Reconsideration), pp. I -2.) This argu
ment lacks merit. 

Again, New Jersey Jaw views a settlement 
agreement as a contract like any other. See Mor
lellite, 460 F.3d at 492 (citing Borough of Haledon, 
817 A.2d at 975) . Thus, when a party breaches a 
material term of a settlement agreement, the non
breaching party is relieved of its obligation to per
form thereunder. Nolan, 577 A.2d at 146. 

With these basic principles in mind, Defendant 
draws the Court's attention to Board of Trustees of 
Trucking Employees of North Jersey Welfare Fund, 
Inc. v. Centra, 983 F.2d 495 (3d Cir.J992) . The 
specific facts of that case are irrelevant to the in
stant matter. instead, it suffices to understand that 
one party argued for rescission of a settlement after 
the other party allegedly breach it. See id. at 500. 
The district court had determined that the rescission 
argument cou.ld be resolved in the first instance by 
an arbitrator. ld. at 506. However, the Third Cir
cuit reversed and remanded because tbe federal 
statute under which the district court acted did nol, 
in fact, authorize arbitration on the rescission issue. 
!d. In reaching its decision, the court of appeals 
noted that it "remand[ ed] this dispute for full devel
opment of the facts and a decision on the merits. " 
!d. (emphasis added). 
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case. 

Defendant first raised the rescission argument 
in its brief opposing Plaintiff's Motion to Enforce 
the Settlement. (See Def. Br. (Opposing Pl. Motion 
to Enforce Settlement), pp. 5-6.) On October 31, 
2006, the Court held a hearing at which it made 
clear that Defendant must present sworn testimony 
relating to Plaintiff's alleged breaches of the settle
ment. (See Settlement Hearing Tr., Oct. 31, 2006, 
3:5-4:5, 4: 13-14.) Two and a half months later, on 
January 16, 2007, the Court held a follow-up tele
phone conference. Defendant failed, at that time, to 
identify any witnesses who could testify regarding 
Plaintiff's alleged breaches. FN7 (See generally 
Tele. Conf. Tr., Jan. 16, 2007.) 

FN7. Defendant suggested that its inability 
to identify witnesses was due to a delay in 
receiving the June 5, 2006 transcript in 
which the parties manifested agreement to 
the settlement. (See Tele. Conf. Tr., Jan. 
16, 2007, 3:7-16.) However, this assertion 
defies reason. 

Everyone involved in this case agrees 
that the settlement contained both non
disparagement and non-disclosure 
clauses. (See Settlement Hearing Tr. 
(Mr. Etish), May 15, 2007, 69:2-71:7; 
Settlement Hearing Tr. (Mr. Cimino), 
May 15, 2007, 9:24-12:22; Settlement 
Hearing Tr. (Mr. Cummins), May 17, 
2007, 4:14-21.) Moreover, Defendant 
apparently alerted its counsel to 
Plaintiff's alleged breaches of these pro-

Defendant seemingly reads the quoted Ian- visions sometime in early October 2006. 
guage from Centra to mean that an evidentiary (See Def. Br. {Opposing Motion to En-
hearing is necessarily required where one party ar- force Settlement), p. 3.) Ostensibly, De-
gues that it may rescind a settlement because of the fondant learned of these alleged breaches 
other party's alleged breach. Based on this premise, from some identifiable source, i.e., wit-
Defendant concludes that reconsideration is warran- nesses. Thus, it is difficult to understand 
ted in this case because the Court did not afford De- why defense counsel needed to first re-

--------------F-fe~n~~~annrt~a1fm·o~rm~al~evwJ~d~errntiF.ruy~'nke~anrrh'nugrfibeAfll~o~re~d~e~ot~dc---------------mvi~e~w~a-s~p~a·nre;~tti~m-transcrip~b~-~-----------

ing Plaintiff's Motion to Enforce the Settlement. fore he could identify witnesses who, in 
The Court disagrees given the recent history of this all probability, had informed Defendant 
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of the alleged breaches in the first place. 

*11 Simply put, when the Court ordered the 
settlement to be enforced, it believed that two and a 
half months was more than ample time in which to 
locate and identify witnesses. Thus, the Court de
clined to hold an evidentiary hearing for one reason 
and one reason only-the lack of any witnesses 
whose testimony would be offered at such a hear
ing. Without witnesses, there simply were no facts 
to develop. The Court therefore declines to recon
sider its January 16, 2007 Order on this ground. 

B. Plaintifrs Motion for Entry of Judgment and 
for Civil Contempt 

The Court also has before it Plaintiffs Motion 
for Entry of Judgment and for Civil Contempt. In 
support of his Motion, Plaintiff argues that Defend
ant, by failing to remit settlement proceeds to 
Plaintiff, is not only violating the settlement, but is 
also flouting the Court's January 16, 2007 Order. ( 
See Pl. Br. (Motion for Entry of Judgment and Civil 
Contempt), p. 3.) Thus, Plaintiff not only concludes 
that judgment should be entered against Defendant 
for the full amount of the settlement, but also that 

h ld . . .1 FN8 ( Defendant should be e m CIVI contempt. 
See id., p. 4 .) While the Court believes civil con
tempt is not warranted under these circumstances, it 
agrees with Plaintiff that judgment should be 
entered. 

FN8 . Plaintiff additionally requests the 
Court to permit him to submit an applica
tion for attorney's fees in the event the 
Court holds Defendant in civil contempt. ( 
See Pl. Br. (Motion for Entry of Judgment 
and Civil Contempt), pp. 3-4.) However, as 
the Court declines to find Defendant in 
civil contempt, it similarly declines to per
mit Plaintiff to submit such an application. 

Page 11 

Don King Prod., Inc., 15 F.Supp.2d 546, 551 
(D.N.J.1998) (citing Harris v. City of Philadelphia, 
47 F .3d 1311, 1326 (3d Cir.1995); Roe v. Operation 
Rescue, 919 F.2d 857, 871 (3d Cir.l990)). A court 
will enter a civil contempt order only after the party 
seeking it demonstrates satisfaction of these ele
ments by clear and convincing evidence. See id. 
Where there is ground to doubt the wrongfulness of 
the conduct, the party against whom contempt is 
sought should not be adjudged in contempt. See id. 
Moreover, at least one court has implied that civil 
contempt is not appropriate where a party timely 
files a motion for reconsideration of the order it is 
alleged to have violated. See Barcia v. Sitkin, No. 
79-5831, 2007 U.S. Dist. LEXIS 7419, at *16 
(S.D.N.Y. Jan. 25, 2007) (explaining that because 
the defendants neither sought a stay of the court's 
order, nor timely filed a motion for reconsideration, 
civil contempt was appropriate). 

In this case, the Court does not believe that 
civil contempt is warranted against Defendant. It is 
true that Defendant has not yet complied with the 
Court's January 16, 2007 Order. However, it must 
be remembered that Defendant timely filed its Mo
tion for Reconsideration of that Order on January 
30, 2007. Under these circumstances, the Court 
doubts the alleged wrongfulness of Defendant's 
conduct. As such, the Court declines to hold De
fendant in civil contempt. 

*12 Nonetheless, the Court understands 
Plaintiffs frustration with this case. The parties 
reached a settlement on June 5, 2006. Fifteen 
months later, Plaintiff has still not received the pro
ceeds to which he is entitled under that settlement. 
Having now denied Defendant's Motion for Recon
sideration, the Court sees no reason for continued 
delay. Thus, the Court will enter judgment in favor 
of Plaintiff in the amount of$105,000. 

A party may be held in civil contempt for fail- III. CONCLUSION 
ing to comply with a court order if: (1) a valid court For the reasons set forth above, Defendant's 

--------eFder-ex-isteel,~)-ikeetvlirod--thG-flar-ty.-tG-do-G0ttaini---Mmiou fm R~considrmrtion ill be demerl-.-------
things; (3) the party knew of the order; and (4) the Plaintiffs Motion for Entry of Judgment and for 
party disobeyed the order. N.J. Sports Prod., Inc. v. Civil Contempt will be granted in part and denied 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

www.ratemyhorsepro.com



Not Reported in F.Supp.2d, 2007 WL 2814628 (D.N.J.) 
(Cite as: 2007 WL 2814628 (D.N.J.)) 

in part. An appropriate Order will be entered with 

this Opinion. 

D.N.J.,2007. 
McDonnell v. Engine Distributors 
Not Reported in F.Supp.2d, 2007 WL 2814628 
(D.N.J.) 

END OF DOCUMENT 
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West Headnotes 

Superior Court ofNew Jersey, Law Division. 
Hunterdon County 

Joyce FIELD and Dean Field, 
v. 

WAL-MART STORES, INC., et al. 
No. HNT-L-6-12. 

July 13, 2012. 

Compromise· And Settlement 89 ~21 

89 Compromise and Settlement 
891 In General 

89k21 k. Enforcement. Most Cited Cases 

Page 1 

Store patron was entitled to enforce settlement agreement with store, in personal injury case, which did not in
clude indemnification provisions, confidentiality clauses, or choice of law selections; store offered to pay 
$30,000 in exchange for patron releasing store from the claims and paying the medical lien resulting from treat
ment of patron's injury, and the indemnification provisions, confidentiality clauses, and choice of law provision 
were included in the written agreement after the agreement had been made. 

Memorandum of Decision on Motion 

Honorable Peter A. Buchsbaum, J.S.C. 
NOT FOR PUBLICATION WITHOUT THE APPROVAL OF THE COMMITTEE ON OPINIONS 

Motion to Enforce Settlement and Cross-Motion to Enforce Settlement 

Opposed 

Argued: July 13,2012 

Decided: July 13, 2012 

Facts and Procedural Posture: 

The present action stems from injuries allegedly sustained by Joyce Field ("plaintiff') at a Wal-Mart Store 
("defendant") located in Flemington, NJ. Plaintiff filed a complaint in January 2012 with answers timely filed 
by defendant. Both parties freely admit that settlement discussions occurred after the complaint and answer were 
filed and a settlement agreement was reached. Plaintiff now files this motion to enforce the settlement and de
fendant has cross-moved to enforce the settlement as well, but under different terms. 

The undisputed facts of the settlement agreement are as follows . On May 4, 2012, plaintiff and defendant 
-------,erb-c~Hy-agreed-ttt-Settle-the-eru;e--foHhe-sum~OO~GGR¥ei:Sation-between.-boih-.parties~ . .Jegal .... ....c ..... o...,u~n""se'"'l _____ _ 

which led to the settlement focused on the amount of money, the use of the money by plaintiff to pay off an 
ERISA lien, and a release of all claims by the plaintiff related to the incident. Plaintiff did not ask if there were 
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any additional terms of the agreement, nor did defendant provide any information as any additional terms de
fendant would require as part of the settlement. Def. Cert., June, 8 2012 ~9, 14; Pl. Cert., July 8, 2012, ~II. 

On May 9, 2012, defendant sent to plaintiff a four page document entitled, "Full and Final Confidential Settle
ment, Release of All Claims and Indemnity Agreement" (hereinafter "the Release"). Defendant required plaintiff 
to sign the Release as part of the settlement. The Release included three provisions which plaintiff found objec
tionable on the grounds they were not agreed to as part of the settlement conversation. These terms are an in
demnification provision requiring plaintiff to hold defendant harmless from any other claims brought by other 
parties related to the January 2010 incident; a confidentiality requirement preventing plaintiff from disclosing 
any information about the settlement; and a choice oflaw provision selecting Arkansas law as the rules by which 
the agreement would be enforced. Pl. Exh. A. Plaintiff sent a letter to defendant on May 22, 2012 stating the in
demnity, confidentially, and choice of law provisions were never discussed as part of the settlement negotiations 
and were not acceptable. Pl. Exh. D. The Jetter included a signed copy of the Release with the objected to provi
sions struck and a request for the edited release to be executed. Defendant responded to this request in a letter 
dated May 29, 2012, where it declined to accept plaintiffs revisions. The letter stated the Release is "a standard 
Release that Wal-Mart uses in all personal injury litigation," and that the "provisions contained therein ... are 
fair and reasonable." Pl. Exh. E. 

Plaintiff then filed this motion to enforce the settlement as agreed to on May 4, 2012. This motion is based on 
the grounds that defendant never stated its requirement for an indemnification section, confidentially clause, or a 
choice of law provision as part of those discussions. Had defendant made this intention known at the time of the 
settlement discussion, plaintiff claims she would not have accepted the $30,000 agreement. Plaintiff further as
serts that the confidentially provision violates prior precedent, the New Jersey Rules of Court, and would trigger 
tax implications for plaintiff. Moreover, plaintiff contends the legal selection clause should not apply to the set
tlement agreement since defendant consented to New Jersey law when it filed its answer. Lastly, plaintiffs coun
sel provides a copy of a previously negotiated settlement on a different matter with defendant which did not use 
the Release form in question Pl. Exh. F. Plaintiff states the terms of that agreement included indemnification as 
part of the settlement negotiations from the beginning, unlike the case here. Pl. Cert. ~22. Plaintiff seeks attor
ney fees and court costs associated with this motion. 

Defendant filed a cross-motion to enforce the settlement under the terms of the release as originally drafted. De
fendant claims the provisions of the Release objected to by plaintiff are justified for several reasons. First, the 
indemnification provision only applies to the claims related to this incident and is necessary in case there are 
other liens against plaintiff stemming from the alleged injury which defendant is unaware of. Second, the con
fidentially agreement is necessary to "prevent an onslaught of claims that might arise if everyone, including at
torneys, who received a settlement from Wal-Mart were permitted to disclose it." Pl. Exh. E. Further, defendant 
points out that the Release as constituted provides an exemption for tax disclosure. Defendant also notes the 
choice of law provision is necessary as defendant is headquartered in Arkansas and therefore should be allowed 
to apply the law of the state where it is principally located. Lastly, defendant contends the prior settlement 
between plaintiff's legal counsel and different legal counsel on behalf of defendant show plaintiffs counsel was 
aware an indemnity clause would be sought. As such, plaintiff cannot now claim ignorance. Defendant also 
seeks attorney's fees and court costs associated with this motion. 

----------l:n-her-rep.ly-brief,p1aint±f:f-rei-terates-her--eeatentic:m--that-the-pFmLi&ions-ill-'JUeShon-w.er.e..ne¥er:-par.t...o£..the-sel.t . ....,.-_____ _ 
ment discussions. Plaintiff reasserts it was defendant's obligation to provide the all terms it sought as part of the 
settlement discussion at the time that discussion took place. 
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Analysis: 

Plaintiff's Motion to Enforce the Settlement 

A disputed motion Lo enforce a settlement should be treated under the same standard as a motion for summary 
judgment in that "a hearing is to be held to establish the facts unless the available competent evidence, con
sidered in a light most favorab le to the non-moving party, is insufficient to permit the judge, as a rational fact
finder, to resolve the disputed factual issues in favor of the non-moving party." Amatuzzo v. Kozmiuck, 305 N.J. 
Super. 469, 474-75 (App. Div. 1997). New Jersey courts favor the settlement of cases and treat an agreed upon 
settlement as a contract that should be honored unless there is fraud or other compelling circumstances. See 
Honeywell v. Bubb, 130 N.J. Super. 130, 136 (App. Div. 1974); Willingboro Mall, Ltd. v. 240/242 Franklin Ave., 
LLC. 421 N.J. Super. 445,451 (App. Div. 2011). 

When parties reach a settlement agreement with certain and specific terms, that agreement should be enforced. 
Hagrish v. Olsen, 254 N.J. Super. 133, 137 (App. Div. 1992) (emphasis added). Failure to execute a written doc
ument does not void the original agreement, nor does it make it deficient from the outset, because execution of a 
release is "a mere formality, not essential to formation of the contract of settlemenl" fd. at 138. Rather, the 
parties "objective intent" governs because the "contracting party is bound by the apparent intention he or she 
outwardly manifests to the other party. It is immaterial that he or she has a difierenL, secret intention from that 
outwardly manifested." !d. See also, Jennings v. Reed, 381 N.J. Super. 217, 229,232 (App. Div. 2005) (when 
there is no disagreement with the bargain struck, the settlement should be upheld even. when there is no release 
document or formalization of the terms on the court record). 

This Court first considers the plaintiff's motion using the above standards. The facts are well developed and un
disputed. From the certifications and supporting evidence presented, plaintiff and defendant admit that a settle
ment for $30,000 was reached on May 4, 2012. Further, nowhere does defendant dispute that terms of the May 
4th settlement were for plaintiff to release defendant from liability and plaintiff was to use the settlement to pay 
off the medical lien related to the claim. Taking that available evidence in a light most favorable to the non
moving party and applying the relevant law, the dispute must be resolved in favor of the plaintiff. 

Although not cited by either plaintiff or defendant, the facts and decision in HagrLfh are analogous, instructive, 
and appUcable to the case at hand. ln Hagrish, the two parties reached a verbal settlement but that settlement 
began to break down because certain additional terms could not be agreed upon. 254 N.J. Super. at 136-37. After 
one party sought to enforce the settlement, the trial court found no binding settlement agreement was entered in
to. Jd. at 135. However, th.e Appellate Division reversed because even lhough there was no written agreement, 
the verbal agreement was enforceable since the terms were specific and clear: one party would pay a sum or 
money and the other party would not pursue their appeal. !d. at 138-39. 

Just as above, in the instant case a settlement agreement reached on May 4, 2012. This was a contract to settle in 
its purest form with specific and certain terms. There was an offer, an acceptance, and consideration on both 
sides. Defendant was to pay ptaintiff $30,000 and in return, plaintiff would release defendant from the claims 
and pay the medical lien resulting from treatment of the injury. There was no mention of indemnification provi
sions, confidentiaUy clauses, or choice of law selections during these discussions when tl1e tenns were reached. 
Very simply, if defendant wanted to use the Release containing this information, there needed to be some men-
tion of that during the negotiations. Nowhere in the record does it slate such a disclosure occurrea: Defendant 
cannot add additional terms which plaintiff finds objectionable after the agreement has been made. Such action 
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violates the very principles of encouraging settlements and honoring contracts. 

Moreover, even if defendant intended to use its standard settlement document from the very beginning of the 
discussions, Hagrish makes clear that intention is immaterial. All that matters is the objective intent and whether 
the terms stated are clear and specific. Here, the objective intent and terms between the parties could not be 
clearer: a payment is to be made from defendant to plaintiff to cover medical bills in return for a release from li
ability. 

As succinctly stated by Judge Stein, "There is no need for further extended proceedings .. . The case should come 
to an end." Hagrish at 139. 

Defendant's Cross Motion to Enforce the Settlement 

Defendant's petition to enforce the release as drafted contains several fatal flaws when contrasted with the con
trolling law. First, defendant relies on the fact plaintiff "did not inquire about the Release or the provisions 
therefore before the settlement." Def. Cert. at ~II. However, as noted above, the level of inquiry from plaintiff 
is not the legal standard by which this Court evaluates the claim. Rather, this Court follows the concept of what 
the parties to the agreement objectively believe the intentions are and whether the terms were specific and clear. 

Additionally, defendant seeks to enforce a settlement document based upon the fact the terms they seek to in
clude should be allowed. This argument misses the mark. This motion is not based upon whether defendant 
could have sought these terms as part of a settlement agreement. This matter is about whether the Release pro
posed by defendant accurately reflected the agreed upon settlement from May 4, 2012. Based upon the analysis 
above, the Release fails to do so and cannot be enforced as initially drafted. 

Moreover, defendant wants this Court to believe that past negotiations with legal counsel on behalf of defendant 
should have informed plaintiffs negotiations. However, the settlement was not contingent on Walmart's usual 
terms. Thus, the prior settlement in a different case is irrelevant to the motion at hand. Further, each settlement 
is unique in its own way and has its own payment terms. All that needs to be considered is whether the terms are 
clear and specific and the objective intent of the parties is understood. That standard is met. 

Perhaps most importantly, defendant wants to hold plaintiff to a document that was never agreed to by her. Un
like the verbal agreement of May 4, 2012, which was consented to by both parties, plaintiff never agreed to the 
terms of the Release as composed by defendant. It is particularly absurd for defendant to contend that plaintiff, 
as a New Jersey resident, would have consented to a choice of law provision selecting Arkansas law to adjudic
ate any claims related to the Release. To enforce the Release as proposed by defendant would go against the 
long standing jurisprudence of contract law enforcing the bargain as agreed to. 

Conclusion: 

Based on the foregoing, plaintiffs motion to enforce the settlement is GRANTED. Plaintiff is to receive the 
agreed upon sum of $30,000 from defendant, plaintiff is to use the award for payment of the outstanding ERISA 
lien, and plaintiff is to release defendant from all liability related to the claim. Plaintiffs request for attorney's 
fees is DENIED. 

Defendant's cross motion to enforce the settlement is DENIED. 

Field v. Wal-Mart Stores, Inc. 
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H 
Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK COURT 
RULES BEFORE CITING. 

Superior Court of New Jersey, 
Appellate Division. 

Cesar Alex DIETRJCH, Plaintiff, 
v. 

Christopher KONTOS; George Kontos; 397 E. 
Lacey Realty, LLC; alk/a 307 E. Lacey Rd. LLC; a/ 
k/a 297 E. Lacey Rd. LLC; Captain's Inn Lounge 

Corporation, Defendants. 
Captain's Inn Restaurant Company, LLC, a New 
Jersey Limited Liability Company, Third-Party 

Plaintiff, 
and 

Christofis Kontos, individually, Third-Party 
Plaintiff-Appellant, 

v. 
Finally Ours, LLC and Debra Abrahamovic-Kay, 
individually and as officer of Finally Ours, LLC, 

Third-Party Defendants-Respondents. 

Argued Feb. 1, 2012. 
Decided May 16, 2012. 

On appeal from the Superior Court of New Jersey, 
Chancery Division, Ocean County, Docket No. 
C-0296-09. 
Richard D. Schibell argued the cause for appellant 
(Schibell, Mennie & Kentos, L.L.C., attorneys; Mr. 
Schibell, on the briefs). 

Michael T. Warshaw argued the cause for respond
ents (Zager Fuchs, P.C., attorneys; Mr. Warshaw, 
of counsel; Joseph Cauda, on the brief). 

Before Judges CUFF, WAUGH, and ST. JOHN. 

PERCURJAM. 

Page I 

*I On this appeal, we are asked to determine 
whether the General Equity judge erred in extend
ing a time-of-the-essence closing date because of 
the alleged misconduct of an individual with an 
equitable interest in the proceeds of the closing. For 
the reasons se~ forth in our opinion, we hold that, 
although such relief was permissible, there was an 
insufficient factual record to support that relief at 
the time the order was entered. Consequently, we 
remand for further proceedings consistent with this 
opinion. 

I. 
Although the relationships among the various 

parties to this litigation are quite complicated and 
not adequately explained in the briefs, the facts rel
evant to this appeal can be summarized as follows. 

Iri November 2009, plaintiff Cesar Dietrich 
commenced litigation alf,ainst defendants Christoph
er and George Kontos N 1 concerning the owner
ship of a restaurant known as the Captain's Inn and 
the land in Lacey Township on which it is located. 
Dietrich alleged that he owned a fifty-percent in
terest in the restaurant and land, and that the Kontos 
brothers each owned a twenty-five percent interest. 
Formal ownership of the restaurant and the property 
was split between two corporations also named as 
defendants in Dietrich's complaint. In their answer, 
the Kontos brothers and the corporations denied all 
of Dietrich's allegations concerning the percentages 
of ownership. 

FNI. Because the Kontos brothers share 
the same last name, we refer to them as 
Chris and George for the sake of conveni
ence. 

1n June 20 l 0, the parties settled their differ
ences and entered into a consent order. Their agree
ment provided that Dietrich, or "his assignee," was 
to purchase the "defendants' " interest in the res-
taurant and property for $1.15 million. If Dietrich 
did not close on the purchase, the "defendants" 
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were required to pay Dietrich $575,000 for his in
terest. The fact that Dietrich was to pay $1.15 mil
lion for the "defendants' " interest and, in the event 
he failed to do so, the "defendants" would pay him 
$575,000 for his interest, suggests that the settle
ment was based upon a tacit agreement that Diet
rich owned a one-third interest in the restaurant and 
property, with the unspecified "defendants" owning 
the remaining interest. 

Dietrich subsequently assigned his rights under 
the consent order to third-party defendant Debra 
Abrahamovic-Kay, who presumably also acquired 
Dietrich's one-third ownership interest. Abra
hamovic-Kay created Finally Ours, LLC (Finally 
Ours), to acquire both the business and the prop
erty. 

After Chris and Abrahamovic-Kay were unable 
to agree upon a specific form for the formal pur
chase agreements, the parties returned to court in 
January 2011. They eventually reached an agree
ment and signed two purchase agreements, one for 
the property and one for the restaurant. The agree
ments listed Chris and the appropriate corporate en
tity as the "seller" and Finally Ours a.s the 
"purchaser." An addendum addressing additional 
details was signed in March. 

On April 1, Richard Schibell, a member of the 
Bar, wrote to the judge expressing concern, among 
other things, about whether Abrahamovic-Kay's at
torney had obtained opinion letters from the res
taurant's insurers concerning the sufficiency of its 
insurance to cover any recovery resulting from two 
lawsuits pending against the restaurant. The letter 
does not state on whose behalf Schibell wrote the 
letter. Our understanding, based upon his sub
sequent statements at the May 10, 2011 bearing. is 
that Schibell was representing George at that time. 
We note that he sent a copy of !tis letter to Chris's 
attorney, as well as the attorney for Abra
hamovic-Kay. 

Page 2 

the closing date as May 5. Chris and Abra
hamovic-Kay appeared at the lender's office for the 
closing on that date, along with their attorneys and 
the attorney for the lender. George was also in at
tendance, but Schibell was not. Although all of the 
required documents were signed on behalf of the 
sellers, the closing was not completed because the 
lender became concerned about the pending law
suits and refused to fund the loan. Despite the fail
ure to close, it appears that Abrahamovic-Kay 
began to run the restaurant on or about May 5. 

On May 6, Chris's attorney· wrote to counsel for 
Abrahamovic-Kay, declaring that she was in de
fault of the time-of-the-essence closing and the pur
chase agreements. On May 9, Chris and one of his 
corporations, now all represented by Schibell, filed 
a third-party complaint against Abrahamovic-Kay 
and Finally Ours. George was not a party to the 
third-party complaint. 

The third-party complaint alleged breach of the 
purchase agreements. It sought a declaration that 
the time-of-the-essence provision and the agree
ments had been breached, as well as injunctive re
lief addressed to control of the business and dam
ages from breach of contract. Third-party plaintiffs 
also sought an order to show cause with temporary 
restraints (TRO), prohibiting Abrahamovic-Kay 
from disbursing any proceeds from operation of the 
restaurant and from continuing to exercise control 
over it. 

Abrahamovic-Kay filed opposition to the TRO 
on May 10. She argued that George, who had ap
peared at the closing wjth documents about the law
suits, engaged in disruptive conduct that caused the 
lender to refuse to fund the loan. Her attorney certi
fied that, prior to the closing date, he had ascer
tained that the lawsuits did not endanger the 
lender's collateral and that there was no duty to dis
close them to the lender. 

------------------------------Thr!H-~dge-hear-6-argumeal--on-tne--app»Gat~en------

*2 Abrahamovic-Kay subsequently exercised 
her right to send a time-of-the-essence letter setting 

for the TRO on the afternoon of May I 0. Schibell 
took the position that Abrahamovic-Kay breached 
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the time-of-the-essence provisiOn and the agree
ments and argued that the failure to close was the 
result of her failure to disclose the lawsuits to the 
lender. He further argued that she had a duty to 
make the disclosure, even if she was satisfied that 
the pending lawsuits were not a problem for her. He 
also pointed to the fact that there was no allegation 
that Chris, who was "the record owner" of the res
taurant and property, had been disruptive or had 
caused the lender to question the loan. 

Abrahamovic-Kay's attorney argued that the 
lender had been willing to close until George ap
peared at the closing, started talking about the law
suits, became disruptive, and caused the lender to 
refuse to fund the loan. He asserted that Abra
hamovic-Kay had no duty to disclose the lawsuits 
to the lender. Finally, he informed the judge that 
Abrahamovic-Kay had obtained other funding and 
was prepared to close that day. 

*3 The judge recessed the hearing so that rep
resentatives of the lender, which was not a party to 
the litigation, could be contacted and appear by 
telephone. When the hearing resumed a short time 
later, two attorneys for the lender, one who had 
been present at the closing and one who had not, 
participated by speakerphone. The judge told them 
that he wanted to hear their understanding of what 
had happened at the closing. He did not put them 
under oath or permit questioning of them by coun-

1 & th . FN2 se 10r e parttes. 

FN2. Although some questions from the 
parties were conveyed through the judge, 
there was no cross-examination. 

The lender's attorney who attended the closing 
gave the following recitation of the events of May 
5: 

Page 3 

sign-one of the representatives from the bank 
came upstairs-and throughout this time there 
were a lot of parties there that were downstairs 
having, you know, having conversation. I believe 
the seller was down there, the attorney was there, 
because really the only parties upstairs were my
self and Ms. Abrahamovic[ -Kay] and [her attor
ney] going through the bank documents. 

At that point one of the bankers came upstairs 
and bad stated to me that they had been made 
aware from some conversations that had occurred 
downstairs-and my understanding from what 
the banker said, it was between the seller and the 
attorney. I think it was (Chris's attomey]- that 
there were some lawsuits and some Complaints 
that had transpired. To be honest, I believe the 
banker said she was actually making copies of the 
Complaints for the seller, for [Chris's attorney]. 
And at that point she had brought it to my atten
tion, saying there were some concerns; she had 
no idea apparently this litigation was out there. 
So at that point I had asked (Abrahamovic-Kay's 
attorney] that the bank had some concerns. 
They've been downstairs, one of the Tepresentat
ives from the bank and they overheard the seller 
and his attorney talking, and they're talking about 
some litigation that per what the banl.'"Cr told me, 
that they hadn't been aware of. And (Chris's attor
ney], actually, from my understanding wasn't 
made aware of, from what the banker told me, 
that this was a stirprise lo a lot of the parties. So 
at that point I had asked [Abrahamovic-Kay's at
torney], which 1 got the impression that thal was 
also a surprise. The bank wasn't .made aware of it. 
So al that point I asked [him) to try and geL some 
more information as to exactly whal these claims 
were, where they were. The bank wanted to get 
some comfort as to, you know, what's going on 
really with these two claims. One was for a gen-

So the closing probably started in terms of tleman that had left the restaurant in, l think it 
signing documents with the borrower probably was 2007 and had been in a motorcycle accident. 

--------a~ar~Olllll'ruLa...little after nnotL...Lw.o.u.lclsa.y...abou ...... t ....,twu:oOoL.-----"B-'-e~h""un· .,s,_,e2lf,_h""a"'d"-"-be:::.:e,_,n!...k"'t,_,_'l,_,le~dc.!an=d~a:=.ls:::.:o"-.!::.he~h=ad=ki~·l.:.:l e:.::dc.._ ____ _ 
and a half hours maybe into it when we had kind someone else in that accident that had taken place 
of taken a break-there's a lot of documents to and the Captain's Inn was a party to that suit. 
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There was another one which I believe was a slip 
and fall from a worker, and that lawsuit was also 
going on. 

*4 So the next hour or two hours were spent 
upstairs with the attorneys trying to get counsel 
and insurance companies on the phone, trying to 
get items in writing to give the bank some com
fort as to where these lawsuits stood, what cover
age was out there, if coverage was in place at the 
time, those types of items. 

In the meantime another event that occurred 
while we were upstairs, the attorneys were all up
stairs and the parties were downstairs at this point 
which was Mrs. Abrahamovic[-Kay], ... I think 
there was a couple other guys. To be honest, I'm 
not even sure who they were. But the attorneys ... 
and myself, were all upstairs on the phones, try
ing to get in touch with people to kind of get 
more information on the insurance issues. And 
apparently two of the bankers came running up 
the stairs ... a little flustered, that there was some 
serious arguments going on downstairs and 
someone was ... punching furniture and scream
ing and swearing, and the bankers were ex
tremely concerned. And at that point both attor
neys went downstairs. I think there was some is
sues going on between the buyer and seller that 
were being very disruptive in the bank. 

And those were really the two issues of any
thing that really of substance occurred. I wasn't 
downstairs for whatever took place downstairs 
between the parties. I believe, my understanding 
was it was extremely contentious. There was a lot 
of yelling, and screaming, and swearing. I think 
there was somebody who was hitting furniture 
within the bank or whatnot. And the bankers .. . at 
one point were concerned about that. At that 
point the attorneys were upstairs trying to iron 
out the insurance issue. 
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the bank wanted to get more information on and 
we couldn't get at that point. One of the attorneys 
representing the insurance companies was out on 
Friday-that was Thursday at 5:00. He was in with 
a client. He couldn't provide any information to 
make ... the bank feel comfortable as to what was 
going on with these lawsuits. So we ended up 
calling it a day probably about 6:00 and asked 
everybody really to leave the bank at that point. 

The next morning when we had spoken to the 
bank, the bank had made the decision after the in
formation we had collected from what we could 
relating to the lawsuits and provided it to them, 
they had made the call that they did not want to 
proceed forward. 

The lender's other attorney, who had not been 
at the closing but had been in touch with his client 
about it during the day on May 5, explained the 
lender's reasons for deciding not to fund the loan, 
which decision was finally made on the morning of 
May6. 

After hearing further argument, the judge de
termined that the time-of-the-essence requirement 
had not been breached, based upon George's con
duct at the closing. He declined to issue the TRO 
and instead ordered the parties to proceed with the 
closing. The judge explained his reasons as follows: 

*5 The issue is quite unique in this particular 
case. All parties attended the closing. The bank is 
ready, willing, and able to close. All the parties 
are essentially there for purposes of closing, but 
during the closing process two issues were 
brought to the bank's attention; in particular, 
there were two lawsuits that had not been spe
cifically called to their attention. The Court has 
been offered the explanation by 
[Abrahamovic-Kay's] counsel as to actually what 
had transpired; that the bank did require a letter, 
that he issued a letter to the bank indicating, in 

---------~~e-li:Jc.end-Q!._tb.e-cl~¥e-Or..siX,...W:ce ___ ---4:essence,.._thaLhe._was un aware of 8f1¥_ac.~ti-~~.v.u.ity.y.,,,._uif _____ _ 

knew we weren't going to fund any time after you will, which would in any way impede the as-
4:00 because we still had these open issues that set that the bank would have an interest in as a 
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result of the closing and the bank was willing to 
rely upon that. 

There were two specific lawsuits that were 
raised, and essentially they were raised because 
they were brought to the attention of the borrow
er through the actions, it would appear to the 
Court at this point, of George Kontos, not Chris
topher Kontos, but George. Quite frankly, 
though, counsel for [Abrahamovic-Kay] offered 
the letter. The letter was satisfactory to the bank, 
but because of this information now being 
brought, the bank took a closer look at what was 
going on at that point in time and bad serious 
questions as to whether or not it should go for
ward with its decision that there be an equity ac
quisition versus an asset purchase. They clearly 
became nervous because of the activities that oc
curred during the closing. They thought about it 
and decided based on the information at hand be
cause they were not ultimately satisfied that these 
two pieces of litigation did not pose a threat to 
their assets, that they decided that they would be 
more than willing to go forward with the funding 
but it had to be an asset purchase which, -of 
course, at that point made it physically im
possible for [Abrahamovic-Kay] to be able to go 
forward with the closing. 

So lhe question then becomes-you have to 
look at both sides-was there anything that 
(Abrahamovic-Kay] did that day that caused the 
bank to pull the financing'/ The Court cannot find 
the faull with what [she] did that whicl1 caused 
the bank to pull financing. The letter by 
[Abrahamovic-Kay's] counsel was appropriate. 
Looking at all of this and knowing, by the way, 
the history of those two Lawsuits now and know
ing about these lawsuits, they rea lly didn't pose a 
threat to the bank, but there was enough at thal 
point to cause concern. So as a result of that, the 
bank then took a second look at it. There was no 
affirmative obligation by [Abrahanwvic-Kny] to 
do more than (she] d1d. Had [she] done [more], m 
retrospect, this fiasco would not have occurred 
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because the bank would have those questions 
answered well in advance and if they were going 
to change their mind about the asset purchase 
versus an equity purchase they long would have 
been able to do that, the defense could have ad
justed their position, and ultimately been able to 
close. 

*6 What was so unique about this particular set 
of circumstances is that while I know the history 
that the Kontoses really preferred not to close and 
believed that this should not have occurred but 
they were going to the closing as a result of the 
Court Order, George goes to the closing and he 
essentially really is only going to receive a very 
small amount of money as a result of the closing 
calls these litigations to everyone's attention. 
Now, the odd part about that is I can't figure out 
why that would be done. It would have never ad
versely impacted him, had nothing to do with him 
ultimately. It would have been as between 
[Abrahamovic-Kay] and [her] counsel's malprac
tice carrier, if need be, and the [third-party] de
fendants who were taking title to the property; 
not the [third-party] plaintiffls]. So what was the 
purpose of actually calling those to attention? 
One was handled by [Chris's attorney's] firm, 
anyway. There was a limitation on the amount of 
the policy that was going to be taken. The other 
was a slip and fall, clearly worth well less than 
the value. So all it really did was cause unneces
sary concern to the bank. But in this environment 
I would clearly expect the bank to take a second 
look and to get nervous over what was going on 
at that point in time because if this was out there, 
then the thought might be what else is out there. 
But I still for the life of me can't figure out why 
Mr. Kontos would have bothered. There was no 
purpose to it. It didn't affect the amount of money 
he was going to get. It didn't do anything other 
than to cause the bank to call in the financing. 

So under the circumstances now I'm forced to 
look at th1s and determme whether or not through 
no fault of [Abrahamovic-Kay], though an action 
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at least an equitable owner in the closing did 
something at the closing which precipitated the 
bank to change their position. It's still a Court of 
Equity and it would be fundamentally unfair for 
the Court to penalize [ Abrahamovic-Kay] imme
diately at that point in time for the bank pulling 
the closing because, quite frankly, had George 
not done this, none of this would have happened. 
Now, I will tell you that if Mr. Kontos had not 
been there and this information or something oc
curred, I think the [third-party plaintiffs'] counsel 
would be absolutely one hundred percent right on 
the law. I think [Chris and George's attorney] is 
absolutely correct on Gorrie [v. Winters, 214 
N.J.Super. 103 (App.Div.l986), certif. denied, 
107 N.J. 114 (1987) ). I have no criticism of that. 
I think he's exactly right. And you so much as 
don't always get a half hour if you walk from the 
time [ ofJ the essence closing. I've seen it in 
private practice. I've been exposed to them as a 
result of being on the Bench, and I don't disagree 
with him. But as a Court of Equity if there was a 
problem that there was some kind of a damage 
because of what George did, well, why would I 
force the defendants to sue him and bring a cause 
of action for intentional interference or malicious 
interference? That makes absolutely no sense. 
That is a matter best resolved as between Chris-
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*7 But there is two sides to all of this . One side 
is I'm not going to penalize [Abraharnovic-Kay] 
because of what George Kontos did. I know he 
did what he did, and it's not a matter of criticism, 
simply an observation. rm struggling with why 
he's there to do that or why bother to do that. 

Having said all that, ... if (Abrahamovic-Kay] 
had disclosed that litigation up front, we wouldn't 
have been here either. But I believe it would be 
appropriate for lhe Court to do what it did before, 
and that was to set a time of the essence closing. 
Now, I've had a representation by 
[Abrahamovic-Kay's attorney] that there is fund
ing to close this item and I'm sorely tempted to 
close it right now, to order it closed right now. 
But I think the more prudent approach should be 
to order it to close tomorrow . If it does not close 
by midnight tomorrow with the funds in the 
hands of the [third-party] plaintiff [s) , then under 
those circumstances there will be a trial on the is
sue and the ca!J for damages by the (third-party] 
plaintiff[s] will be something the Court may con
sider. But since [Abrahamovic-Kay's attorney) 
has made that representation that the funding is in 
place, by midnight tomorrow .... 

topher and George after what George did at the I have to say it's one of the most unusual cases 
closing. George didn't even really need to be at I've seen in a while. As I said, I don't sit here and 
the closing. The fact that he was there and this all criticize anybody. I know it's a rather contentious 
occurred created more of a problem than it really matter and I feel badly insofar that it's that for 
should have. In 20-20 hindsight these two pieces counsel. But I think because of what had oc-
of litigation were really non-issues and probably curred I cannot penalize [Abrahamovic-Kay] and 
would not have caused any real concern had they I don't think that's what the law was ever inten-
been called to the attention of the bank and all ded to do. Because Mr. Kontos has an equitable 
this information had been given. But interest as part of the [third-party] plaintiffs, he 
[Abrahamovic-Kay) didn't actually have to do wasn't some independent third party stranger to 
that. It was sufficient for what they did. And in the transaction, then it would behoove the Court 
retrospect, since I now know this litigation really not to strictly enforce the terms of the time of the 
did not impede and should not have impeded the essence and permit the extension since the Court 
equity that the bank was going to hold or the lien called for the time of the essence to begin with. 

-------lthey-wewd-hn·ve-held--en-this--f>Fafl~-hSFeiH--------------------------

lies the problem for the Court and it's a rather un
fortunate set of circumstances. 

An implementing order was entered on June 
16, 2011. This appeal followed. FN3 We denied 
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Chris's application for an emergent stay, as did the 
Supreme Court. 

f1N3. We note that only Chris Kontos is 
named. as the appellant on the notice of ap
peal. George is not party a to lhe appeal. 
Abrahamovic-Kay and her corporation are 
the respondents. 

II. 
On appeal, Chris argues that the General 

Equity judge erred in extending the lime of lhe 
time-of-the-essence closing. First, he argues that 
the judge had no legal or equitable authority to ex
lend the time. Second, he argues that, even if such 
an extension were permitted, there was no basis for 
the judge Lo have done so in this case. Third, in the 
alternative, Chris argues that the matter should be 
remanded to allow for discovery and, al least impli
citly, an evidentiary hearing. 

A. 
We turn first to the issue of whether there are 

any circumstances under which a time
of-the-essence closing date can be extended. We 
conclude that there are, but that they are very lim
ited. 

The general rule in New Jersey is that, when 
the parties to a contract for the sale of property 
agree that time is of the essence, "a Court of Equity 
is powerless to come to the relief of the Purchasers 
of property who have failed to pay at the time spe
cified in the agreement." Doctormcm v. Schroeder, 
92 N.J. Eq. 676 (E. & A.l921) . See also Sonek v. 
Hill Bldg. & Loan Ass'n, 138 N.J. Eq. 534, 539 
(Ch.1946), a.ff'd o.b., 140 N.J. Eq. 108 (E. & 
A.1947); Strauss v. Rabe, 97 N.J. Eq. 208, 211 (Ch 
.), a.ff'd o.b., 98 N.J. Eq. 700 (E. & A.1925); 
Wachung Realty & Dev. Co. v. Llewellyn Holding 
Corp., 96 N.J. Eq. 498, 500 (Ch.l924); Collins v. 
Delaney Co., 71 N.J. Eq. 320, 322-23 (Ch.l906). 

*8 In Labash v. Mancini, 14 N.J.Super. 116, 
120- 21 (Ch.l951), lhe parties set a date for closing 
and made time of the essence. The purchasers were 
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thirty minutes late to the closing, having previously 
informed the sellers that they would be late. !d. at 
120. When the sellers refused to continue with the 
sale, the purchasers filed an action for specific per
formance. The General Equity judge noted that the 
parties had a long history of disagreement, ob
serving that the sellers had sought to repudiate the 
contract "[a]lmost before the ink of the contract 
was dry," that they "defaulted in the first instance," 
aud that they "attempt[ed] to use a technicality," 
the purchaser's failure to arrive on time, "as a 
means of escape from their bargain." Ibid. 

The judge ordered specific perfonnance despite 
the purchaser's late arrival. /d. at 121. Citing Doc
torman, he explained his decision by asserting that 

it is the aim of a court of equity, wherever pos
sible, to relieve a purchaser from the forfeiture of 
his right to purchase property as a result of his 
failure to comply strictly with the terms of the 
contract. If the failure to comply is not deliberate 
or flagrant and there are no overriding equities, a 
court of equity will grant relief. 

[!d. at 120-21.] 

Noting that the sellers "sought by every means 
in their power to break the agreement," the judge 
reasoned that relieving them of their obligation to 
sell the property "would be inequitable to the ex
treme." !d. at 121. 

In Bertrand v. Jones, 58 N.J.Super. 273, 
280-81 (App.Div .1959), certif. denied, 31 N.J. 553 
(I 960), we relied on Labash in concluding that the 
purchasers had an "inadequate reason" to rely on a 
time-of-the-essence provision to refuse the sale 
when they provided documents for signature by the 
sellers, one of whom was absent, for the first time 
at closing. However, the case was actually decided 
in favor of the purchasers on other grounds. /d. at 
287. 

We questioned--:tzffra:~h in (Jon ie, 3upra, 21 
N.J.Super. at 105-07. We observed that the judge 
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in Labash had not quoted all of the applicable lan
guage from Doctorman. ld. at 106. The full quota
tion from Doctorman is as follows: 

the aim of a court of equity appropriately would 
be always to relieve a purchaser, who had failed 
to comply strictly with the terms of a contract, 
from the forfeiture of his right to purchase a 
property, if it should be in the power of the court 
to do so. 

[Doctorman, supra, 96 N.J. Eq. at 676 (emphasis 
added).] 

We noted that, except for Labash, the holding 
of Doctorman had been followed in subsequent 
opinions. Gorrie, supra, 214 N.J.Super. at 106. We 
observed that 

[ m]aking time of the essence is an effective, time 
honored tool of contract administration and en
forcement. It provides certainty and objectivity in 
the definition of rights and obligations between 
contracting parties, particularly when it has been 
negotiated between the parties and expressly 
made a part of their agreement. The alternative is 
a date for performance which is subject to ad
journment and, ultimately, to a test of reasonable
ness applied by a trier of fact. The effectiveness 
of making time of the essence is dependent upon 
the expectation and understanding of the parties 
that their negotiated agreement requiring per
formance on a specified day and at a specified 
time will be strictly enforced without resort to lit
igation to determine whether the defaulting 
party's non-performance should be excused. Judi
cial tampering with the parties' agreement emas
culates this tool and promotes litigation instead 
of the certainty and objectivity sought by the 
parties. 

*9 [I d. at 1 07.] 
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der the contract because the seller had made time of 
the essence. /d. at 104, 106-08. 

ll is important to note that Doctorman was de
cided by the former Court of Errors and Appeals, 
the State's then highest court. Consequenlly, we are 
not at liberty to depart from the holding in that 
case, something that can onJy be done by the cur
rent Supreme Court For that reason, we conclude 
that the trial judge did not have broad equitable 
powers to relieve Abrahamovic-Kay from the stric
tures of the time-of-the-essence provision she her
self invoked. That does not, however, end the in
quiry . There are circumstances in which the con
dueL of the party seeking to invoke a time
of-the-essence provision will justify a court's refus
al to enforce it. 

Th right to enforce such a provision can be 
waived. " 'Where time of performance is of the es
sence of the contract, a party who does any act in
consistent with the supposition that be continues to 
hold the other party to his part of Lhe agreement 
wiU be taken to have waived it altogether.' "Mari
ani v. 94 Broadway. Inc., 374 N.J.Super. 588, 608 
(App.Div.) (quoting LS Wililston, Contracts, § 

46:14 at 477-78 (Lord ed., 2002)), certif. denied, 
183 N.J. 591 ,(2005). lt is clear that courts will 
make an exception to a time-of-the-essence provi
sion where the parties' conduct represents a de facto 
waiver of such a provision. See, e.g., Salvatore v. 
Trace, 109 N.J.Super. 83, 91-92 (App.Div.J969), 
ajj'd o.b., 55 N.J. 362 (1970); Kerney v. Jofmson, 
104 N.J. Eq. 244, 246-47 (E. & A. l929). We do 
not, however, find any facts in the record now be
fore us that would warrant a finding of waiver. 

In addition to waiver, a party whose actions un
fairly prevented a timely closing cannot insist on 
enforcement of a time-of-the-essence provision. 
Specific performance is an equitable remedy that a 
court has the discretion to deny to a party with un-

Relying on Doctorman, we held that the pur- clean hands. See Marioni. supf"a, 374 N.J.Super. at 
--------------~ch'.~--e-r,~w~h'o~w-a-s'~~o~rty--'u~Iv_e_m~in-u~l-es-.la~t-e~to~th'e~cl'o-s-------~59~fricrtHtiun~nrirted · 

ing due to a "scheduling mixup," lost his rights un-
In Borough of Prince/on v. Board of Chosen 
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Freeholders of Mercer, 169 N.J. 135, 158 (2001), 
the Supreme Court described the doctrine of un
clean hands as follows : 

The essence of that doctrine, which is 
"discretionary on the part of the court," Heuer v. 
Heuer, 152 N.J. 226, 238 (1998), is that "[a] suit
or in equity must come into court with clean 
hands and he must keep them clean after his entry 
and throughout the proceedings." A. Hollander & 
Son, Inc. v. Imperial Fur Blending Corp., 2 N.J. 
235, 246 (1949). "In simple parlance, it merely 
gives expression to the equitable principle that a 
court should not grant relief to one who is a 
wrongdoer with respect to the subject matter in 
suit." Faustin v .. Lewis, 85 N.J. 507, 511 (1981) . 

*10 To prevail on such a theory, however, the 
party seeking to avoid enforcement of a time
of-the-essence provision would have to demonstrate 
that the party seeking to invoke it wrongly preven
ted the closing. See Bertrand, supra, 58 N.J.Super. 
at 280-81. Nevertheless, it would not be enough to 
demonstrate that the closing was prevented by the 
good faith exercise of the enforcing party's own 
rights under the contract or by the conduct of a 
truly independent third-party. 

Unfairly interfering with a time-of-the-essence 
closing could also be a violation of the "covenant 
of good faith and fair dealing (which] is implied in 
every contract in New Jersey." Wilson v. Amerada 
Hess Corp., 168 N.J. 236, 244 (2001) (citations 
omitted). The Supreme Court has held that; for a 
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ity to decline to enforce the time-of-the-essence 
clause and to force defendants to close with Abra
hamovic-Kay and her companies, assuming there 
was an adequate basis for him to do so. 

B. 
The basic premise of the judge's decision to or

der the closing to go forward despite Abra
hamovic-Kay's earlier failure to close on May 5 
was his conclusion that George's conduct at the 
closing precipitated the lender's decision not to 
fund the loan. The judge found that there was no 
reason for George to have raised the lawsuits at the 
closing, inasmuch as any potential harm related to 
them would not have been to the sellers. In fact, the 
judge observed that George had little if any interest 
in the transaction and no apparent role at the clos
ing, although he did have a small equitable interest 
in the proceeds of the sale. 

George's conduct, whether as someone with an 
equitable interest in the transaction or possibly as 
an employee or agent of the sellers, could poten
tially constitute the basis for a finding of unclean 
hands or breach of the implied covenant of good 
faith and fair dealing, especially if he was acting at 
Chris's behest or with his knowledge. However, 
based upon our review of the record and the applic
able law, we are constrained to conclude that the 
judge's actions were based upon a factual record in
sufficient for the purpose. We must, therefore, re
mand to the General Equity Part for further pro
ceedings. 

claim for breach of this covenant, "bad motive or Although the judge did considerable fact gath-
intention is vital," and that "[t]he party claiming a ering during the hearing on the TRO application, he 
breach ... must provide evidence sufficient to sup- did not put anyone under oath, nor did he allow 
port a conclusion that the party alleged to have ac- cross-examination of any of those who made the 
ted in bad faith has engaged in some conduct that factual representations on which he relied. Com-
denied the benefit of the bargain originally intended pounding that problem, we note that much of the 
by the parties." Brunswick Hills Racquet Club, Inc. factual information relied upon by the judge came 
v. Route I 8 Shopping Ctr. Assocs., 182 N.J. 210, from the attorney for the lender who had attended 
225 (2005) (citations and internal quotation marks the closing on May 5, crucial portions of which 

--------ron-mrrrrr"ttrtc"'d'"").----------------------rcenomn""si"'st.terrdt--nof-what she had been told by-otbe..-,.,.s,-----
rather than her personal observation of George's 

As a result, we hold that the judge had author- conduct. Those-crucial facts were based on hearsay, 
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N.J.R.E. 801(c), the admissibility of which appears 
questionable . 

*11 George's interest in the restaurant and 
property being sold is also far from clear. Dietrich's 
verified complaint described George as owning a 
one-quarter interest in them, while Chris's certifica
tion in support of the TRO described Chris as the 
"primary/sole shareholder as the case may be." At 
the TRO hearing, Schibell described Chris as the 
"record owner." Nevertheless, George was at times 
an active participant in the litigation, represented 
by his own attorney. In addition, he had some sort 
of interest in the proceeds of the sale. He was also 
an employee of Chris and his corporation. 

The record is silent on what, if any, under
standings there were between Chris and George 
with respect to George's role at the closing. Schi
bell, who had been representing George individu
ally but was representing both brothers at the TRO 
hearing, conceded that the brothers had previously 
been represented by separate counsel "because one 
brother was eager to sell and the other was reticent 
to sell." It is also not clear from the record whether 
George conducted himself at the closing in a man
ner designed to sabotage the closing, so that he and 
Chris could purchase Abrahamovic-Kay's interest, 
or whether the passing bankers merely overheard an 
argument among George and others by simple coin
cidence. 

There is also a question as to the precise nature 
of Abrahamovic-Kay's duty to disclose the pending 
lawsuits to the lender. She asserts, and the judge 
found, that there was no such duty, and that her 
only obligation was to certify at closing that there 
were no conditions materially affecting the assets 
securing the loan. Yet, the lender gave Abra
hamovic-Kay's failure to disclose the lawsuits as its 
reason for refusing to close. Consequently, it is not 
entirely clear whether and to what extent Abra
hamovic-Kay shared responsibility for the failure 
to close and, If so, tmw::u-c-1Jfai1ure-should 
weighed in the balance for the purposes of determ
ining whether to enforce the time-of-the-essence 
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provision. 

While we appreciate that there were indications 
that George's conduct caused the closing to fail and 
a sense of urgency to resolve the case expedi
tiously, they cannot justify the making of such a 
fact-sensitive decision on the record then before the 
judge. There was a need for a factfinding hearing, 
however brief, at which the facts could have been 
developed through competent testimony, with each 
side allowed to present its evidence and to chal
lenge the evidence presented against it. It could 
have been done expeditiously, probably within a 
day or two of the TRO hearing. 

The facts in this case are not so clear that such 
a hearing could appropriately be dispensed with on 
the theory that they were uncontested. Con
sequently, a remand is necessary. 

III. 
Although the relief granted was within the 

judge's legal authority to grant, there was an insuf
ficient record to support the granting of that relief 
at the TRO hearing. Nevertheless, we do not vacate 
the order on appeal because the remand may not 
change the ultimate result, and we see no reason to 
undo the sale until it has been determined that it is 
necessary to do so. Instead, we remand to the Gen
eral Equity judge for reconsideration. 

*12 On remand, the judge shall expeditiously 
hold an evidentiary hearing. He shall then recon
sider his decision based upon the facts as he finds 
them and the law as outlined in our opinion. If he 
reaches the same conclusion, he shall enter an ap
propriate order. If he reaches a different result, he 
shall make whatever provisions are appropriate to 
implement that decision. The order resulting from 
the remand will be appealable by any party. We do 
not retain jurisdiction. 

Remanded. 

N.J.Super.A.D.,2012. 
Dietrich v. Kontos 
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Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK COURT 
RULES BEFORE CITING. 

Superior Court of New Jersey, 
Appellate Division. 

Cesar Alex DIETRICH, Plaintiff, 
v. 

Christopher KONTOS; George Kontos; 397 E. 
Lacey Realty, LLC; alk/a 307 E. Lacey Rd. LLC; a! 

k/a 297 E. Lacey Rd. LLC; Captain's Inn Lounge 
Corporation, Defendants. 

Captain's Inn Restaurant Company, LLC, a New 
Jersey Limited Liability Company, Third-Party 

Plaintiff, 
and 

Christofis Kontos, individually, Third-Party 
Plaintiff-Appellant, 

V. 

Finally Ours, LLC and Debra Abrahamovic-Kay, 
individually and as officer of Finally Ours, LLC, 

Third-Party Defendants-Respondents. 

Argued Feb. 1, 2012. 
Decided May 16, 2012. 

On appeal from the Superior Court of New Jersey, 
Chancery Division, Ocean County, Docket No. 
C--0296--09. 
Richard D. Schibell argued the cause for appellant 
(Schibell, Mennie & Kentos, L.L.C., attorneys; Mr. 
Schibell, on the briefs). 

Michael T. Warshaw argued the cause for respond
ents (Zager Fuchs, P.C., attorneys; Mr. Warshaw, 
of counsel; Joseph Cauda, on the brief). 

Before Judges CUFF, WAUGH, and ST. JOHN. 

PER CURIAM. 

Page I 

*1 On this appeal, we are asked to determine 
whether the General Equity judge erred in extend
ing a time-of-the-essence closing date because of 
the alleged misconduct of an individual with an 
equitable interest in the proceeds of the closing. For 
the reasons set forth in our opinion, we hold that, 
although such relief was permissible, there was an 
insufficient factual record to support that relief at 
the time the order was entered. Consequently, we 
remand for further proceedings consistent with this 
opinion. 

I. 
Although the relationships among the various 

parties to this litigation are quite complicated and 
not adequately explained in the briefs, the facts rel
evant to this appeal can be summarized as follows. 

In November 2009, plaintiff Cesar Dietrich 
commenced litigation afinst defendants Christoph
er and George Kontos Nl concerning the owner
ship of a restaurant known as the Captain's Inn and 
the land in Lacey Township on which it is located. 
Dietrich alleged that he owned a fifty-percent in
terest in the restaurant and land, and that the Kontos 
brothers each owned a twenty-five percent interest. 
Formal ownership of the restaurant and the property 
was split between two corporations also named as 
defendants in Dietrich's complaint. In their answer, 
the Kontos brothers and the corporations denied all 
of Dietrich's allegations concerning the percentages 
of ownership. 

FNl. Because the Kontos brothers share 
the same· last name, we refer to them as 
Chris and George for the sake of conveni-· 
ence. 

In June 2010, the parties settled their differ
ences and entered into a consent order. Their agree
ment provided that Dietrich, or "his assignee," was 
to purchase the "defendants' " interest in the res-
taurant and property for $1 .15 million. If Dietrich 
did not ~lose on the purchase, the "defendants" 
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were required to pay Dietrich $575,000 for his in
terest. The fact that Dietrich was to pay $1.15 mil
lion for the "defendants' " interest and, in the event 
he failed to do so, the "defendants" would pay him 
$575,000 for his interest, suggests that the settle
ment was based upon a tacit agreement that Diet
rich owned a one-third interest in the restaurant and 
property, with the unspecified "defendants" owning 
the remaining interest. 

Dietrich subsequently assigned his rights under 
the consent order to third-party defendant Debra 
Abrahamovic-Kay, who presumably also acquired 
Dietrich's one-third ownership interest. Abra
hamovic-Kay created Finally Ours, LLC (Finally 
Ours), to acquire both the business and the prop
erty. 

After Chris and Abrahamovic-Kay were unable 
to agree upon a specific form for the formal pur
chase agreements, the parties returned to court in 
January 2011. They eventually reached an agree
ment and signed two purchase agreements, one for 
the property and one for the restaurant. The agree
ments listed Chris and the appropriate corporate en
tity as the "seller" and Finally Ours as the 
"purchaser." An addendum addressing additional 
details was signed in March. 

On April l, Richard Schibell, a member of the 
Bar, wrote to the judge expressing concern, among 
other things, about whether Abrahamovic-Kay's at
torney had obtained opinion letters from the res
taurant's insurers concerning the sufficiency of its 
insurance to cover any recovery resulting from two 
lawsuits pending against the restaurant. The letter 
does not state on whose behalf Schibell wrote the 
letter. Our understanding, based upon his sub
sequent statements at the May 10, 2011 hearing, is 
that Schibell was representing George at that time. 
We note that he sent a copy of his letter to Chris's 
attorney, as welJ as the attorney for Abra
hamovic-Kay. 

Page2 

the closing date as May 5. Chris and Abra
hamovic-Kay appeared at the lender's office for the 
closing on that date, along with their attorneys and 
the attorney for the lender. George was also in at
tendance, but Schibell was not. Although all of the 
required documents were signed on behalf of the 
sellers, the closing was not completed because the 
lender became concerned about the pending law
suits and refused to fund the loan. Despite the fail
ure to close, it appears that Abrahamovic-Kay 
began to run the restaurant on or about May 5. 

On May 6, Chris's attorney'wrote to counsel for 
Abrahamovic-Kay, declaring that she was in de
fault of the time-of-the-essence closing and the pur
chase agreements. On May 9, Chris and one of his 
corporations, now all represented by Schibell, filed 
a third-party complaint against Abrahamovic-Kay 
and Finally Ours. George was not a party to the 
third-party complaint. 

The third-party complaint alleged breach of the 
purchase agreements. It sought a declaration that 
the time-of-the-essence provision and the agree
ments had been breached, as well as injunctive re
lief addressed to control of the business and dam
ages from breach of contract. Third-party plaintiffs 
also sought an order to show cause with temporary 
restraints (TRO), prohibiting Abrahamovic-Kay 
from disbursing any proceeds from operation of the 
restaurant and from continuing to exercise control 
over it. 

Abrahamovic-Kay filed opposition to the TRO 
on May 10. She argued that George, who had ap
peared at the closing with documents about the law
suits; engaged in disruptive conduct that caused the 
lender to refuse to fund the loan. Her attorney certi
fied that, prior to the closing date, he had ascer
tained that the lawsuits did not endanger the 
lender's collateral and that there was no duty to dis
close them to the lender. 

--------------------------------'1~ j~;~dge-hear-Ei--afg\iffiBA{--en-the-appJ.ieati(}n-------

*2 Abrahamovic-Kay subsequently exercised 
her right to send a time-of-the-essence letter setting 

for the TRO on the afternoon of May 10. Schibell 
took the position that Abrahamovic-Kay breached 
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the time-of-the-essence provision and the agree
ments and argued that the failure to close was the 
result of her failure to disclose the lawsuits to the 
lender. He further argued that she had a duty to 
make the disclosure, even if she was satisfied that 
the pending lawsuits were not a problem for her. He 
also pointed to the fact that there was no allegation 
that Chris, who was "the record owner" of the res
taurant and property, had been disruptive or had 
caused the lender to question the loan. 

Abrahamovic-Kay's attorney argued that the 
lender had been willing to close until Qeorge ap
peared at the closing, started talking about the law
suits, became disruptive, and caused the lender to 
refuse to fund the loan. He asserted that Abra
hamovic-Kay had no duty to disclose the lawsuits 
to the lender. Finally, he informed the judge that 
Abrahamovic-Kay had obtained other funding and 
was prepared to close that day. 

*3 The judge recessed the hearing so that rep
resentatives of the lender, which was not a party to 
the litigation, could be contacted and appear by 
telephone. When the hearing resumed a short time 
later, two attorneys for the lender, one who had 
been present at the closing and one who had not, 
participated by speakerphone. The judge told them 
that he wanted to hear their understanding of what 
had happened at the closing. He did not put them 
under oath or permit questioning of them by coun-

1 fi h . FN2 
se or t e parttes. 

FN2. Although some questions from the 
parties were conveyed through the judge, 
there was no cross-examination. 

The lender's attorney who attended the closing 
gave the following recitation of the events of May 
5: 

So the closing probably started in terms of 
signing documents with the borrower probably 

--------illaround a l i ttle afle.r:....noon I would say about two 
and a half hours maybe into it when we had kind 
of taken a break-there's a lot of documents to 
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sign--one of the representatives from the bank 
came upstairs-and throughout this time there 
were a lot of parties there that were downstairs 
having, you know, having conversation. I believe 
the seller was down there, the attorney was there, 
because really the only parties upstairs were my
self and Ms. Abrahamovic[-Kay] and [her attor
ney] going through the bank documents . 

At that point one of the bankers came upstairs 
and had stated to me that they had been made 
aware from some conversations that had occurred 
downstairs-and my understanding from what 
the banker said, it was between the seller and the 
attorney. I think it was [Chris's attorney]-that 
there were some lawsuits and some Complaints 
that had transpired. To be honest, I believe the 
banker said she was actually making copies of the 
Complaints for the seller, for [Chris's attorney]. 
And at that point she had brought it to my atten
tion, saying there were some concerns; she had 
no idea apparently this litigation was out there. 
So at that point I had asked [Abrahamovic-Kay's 
attorney] that the bank had some concerns. 
They've been downstairs, one of the representat
ives from the bank and they overheard the seller 
and his attorney talking, and they're talking about 
some litigation that per what the banker told me, 
that they hadn't been aware of. And [Chris's attor
ney], actually, from my understanding wasn't 
made aware of, from what the banker told me, 
that this was a surprise to a lot of the parties. So 
at that point I had asked [Abrahamovic-Kay's at
torney], which I got the impression that that was 
also a surprise. The bank wasn't made aware of it. 
So at that point I asked [him] to try and get some 
more information as to exactly what these claims 
were, where they were. The bank wanted to get 
some comfort as to, you know, what's going on 
really with these two claims. One was for a gen
tleman that had left the restaurant in, I think it 
was 2007 and had been in a motorcycle accident. 
He himself had been k illed and also he had killed 
someone else in that accident that had taken place 
and the Captain's Inn was a party to that suit. 
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There was another one which I believe was a slip 
and fall from a worker, and that lawsuit was also 
going on. 

*4 So the next hour or two hours were spent 
upstairs with the attorneys trying to get counsel 
and insurance companies on the phone, trying to 
get items in writing to give the bank some com
fort as to where these lawsuits stood, what cover
age was out there, if coverage was in place at the 
time, those types of items. 

In the meantime another event that occurred 
while we were upstairs, the attorneys were all up
stairs and the parties were downstairs at this point 
which was Mrs. Abrahamovic[-Kay], ... I think 
there was a couple other guys. To be honest, I'm 
not even sure who they were. But the attorneys .. . 
and myself, were all upstairs on the phones, try
ing to get in touch with people to kind of get 
more information on the insurance issues. And 
apparently two of the bankers came running up 
the stairs ... a little flustered, that there was some 
serious arguments going on downstairs and 
someone was .. . punching furniture and scream
ing and swearing, and the bankers were ex
tremely concerned. And at that point both attor
neys went downstairs. I think there was some is
sues ~oing on between the buyer and seller that 
were being very disruptive in the bank. 

And those were really the two issues of any
thing that really of substance occurred. I wasn't 
downstairs for whatever took place downstairs 
between the parties. I believe, my understanding 
was it was extremely contentious. There was a lot 
of yelling, and screaming, and swearing. I think 
there was somebody who was hitting furniture 
within the bank or whatnot. And the bankers ... at 
one point were concerned about that. At that 
point the attorneys were upstairs trying to iron 
out the insurance issue. 
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the bank wanted to get more information on and 
we couldn't get at that point. One of the attorneys 
representing the insurance companies was out on 
Friday-that was Thursday at 5:00. He was in with 
a client. He couldn't provide any information to 
make ... the bank feel comfortable as to what was 
going on with these lawsuits. So we ended up 
calling it a day probably about 6:00 and asked 
everybody reall~ to leave the bank at that point. 

The next morning when we had spoken to the 
bank, the bank had made the decision after the in
formation we had collected from what we could 
relating to the lawsuits and provided it to them, 
they had made the call that they did not want to 
proceed forward. 

The lender's other attorney, who had not been 
at the closing but had been in touch with his client 
about it during the day on May 5, explained the 
lender's reasons for deciding not to fund the loan, 
which decision was finally made on the morning of 
May6. 

After hearing further argument, the judge de
termined that the time-of-the-essence requirement 
had not been breached, based upon George's con
duct at the closing. He declined to issue the TRO 
and instead ordered the parties to proceed with the 
closing. The judge explained his reasons as follows: 

*5 The issue is quite unique in this particular 
case. All parties attended the closing. The bank is 
ready, willing, and able to close. All the parties 
are essentially there for purposes of closing, but 
during the closing process two issues were 
brought to the bank's attention; in particular, 
there were two lawsuits that had not been spe
cifically called to their attention. The Court has 
been offered the explanation by 
[Abrahamovic-Kay's] counsel as to actually what 
had transpired; that the bank did require a letter, 
that he issued a letter to the bank indicating, in 

---------.~~e-the-encl..of-.th~ay..at...f:t¥e-Or..s.ix.,-M.tt'e:-...----t:e:sscnce.,...Lbathc was unaware of ony ac .... r i"'"vt .... l:y1--',,........i ( ______ _ 

knew we weren't going to fund any time after you will, which would in any way impede the as-
4:00 because we still had these open issues that set that the bank would have an interest in as a 
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result of the closing and the bank was willing to 
rely upon that. 

There were two specific lawsuits that were 
raised, and essentially they were raised because 
they were brought to the attention of the borrow
er through the actions, it would appear to the 
Court at this point, of George Kontos, not Chris
topher Kontos, but George. Quite frankly, 
though, counsel for [Abrahamovic-Kay] offered 
the letter. The letter was satisfactory to the bank, 
but because of this information now being 
brought, the bank took a closer look at what was 
going on at that point in time and had serious 
questions as to whether or not it should go for
ward with its decision that there be an equity ac
quisition versus an asset purchase. They clearly 
became nervous because of the activities that oc
curred during the closing. They thought about it 
and decided based on the information at hand be
cause they were not ultimately satisfied that these 
two pieces of litigation did not pose a threat to 
their assets, that they decided that they would be 
more than willing to go forward with the funding 
but it had to be an asset purchase which, of 
course, at that point made it physically im
possible for [Abrahamovic-Kay] to be able to go 
forward with the closing. 

So the question then becomes-you have to 
look at both sides-was there anything that 
[Abrahamovic-Kay] did that day that caused the 
bank to pull the financing? The Court cannot find 
the fault with what [she] did that which caused 
the bank to pull financing. The letter by 
[Abrahamovic-Kay's] counsel was appropriate. 
Looking at all of this and knowing, by the way, 
the history of those two lawsuits now and know
ing about theS'e lawsuits, they really didn't pose a 
threat to the bank, but there was enough at that 
point to cause concern. So as a result of that, the 
bank then took a second look at it. There was no 
affirmative obligation by [Abrahamovic-Kay] to 
do more than [she] dtd. Had (she] done [more], m 
retrospect, this fiasco would not have occurred 

Page 5 

because the bank would have those questions 
answered well in advance and if they were going 
to change their mind about the asset purchase 
versus an equity purchase they long would have 
been able to do that, the defense could have ad
justed their position, and ultimately been able to 
close. 

*6 What was so unique about this particular set 
of circumstances is that while I know the history 
that the Kontoses really preferred not to close and 
believed that this should not have occurred but 
they were going to the closing as a result of the 
Court Order, George goes to the closing and he 
essentially really is only going to receive a very 
small amount of money as a result of the closing 
calls these litigations to everyone's attention. 
Now, the odd part about that is I can't figure out 
why that would be done. It would have never ad
versely impacted bjm, bad nothing to do with him 
ultimately. It would have been as between 
(Abrahamovic-Kay] and [her] counsel's malprac
tice carrier, if need be, and the [third-party) de
fendants who were taking title to the property; 
not the [third-party] plaintiff{s]. So what was the 
purpose of actually calling those to attention? 
One was handled by (Chris's attorney's] firm, 
anyway. There was a limitation on the amount of 
the policy that was going to be taken. The other 
was a slip and fall, clearly worth well less than 
the value. So all it really did was cause unneces
sary concern to the bank. But in this environment 
I would clearly expect the bank to take a second 
look and to get nervous over what was going on 
at that point in time because if this was out there, 
then the thought might be what else is out there. 
But I still for the life of me can't figure out why 
Mr. Kontos would have bothered. There was no 
purpose to it. It didn't affect the amount of money 
he was going to get. It didn't do anything other 
than to cause the bank to call in the financing. 

So under the circumstances now I'm forced to 
look at thts and delermme whether or not tlfrough 
no fault of [Abrahamovic-Kay], though an action 
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at least an equitable owner in the closing did 
something a.t lhe closing which precipitated tho 
bank to change their position. It's still a Court of 
Equity and it would be fundamentally unfair for 
the Court to penalize [Abrahamovic- Kay] imme
diately at that point in time for the bank pulling 
the closing because, quite frankly, had George 
not done this, none of this would have happened. 
Now, I will tell you that if Mr. Kontos had not 
been there and this information or something oc
curred, I think the [third-party plaintiffs'] counsel 
would be absolutely one hundred percent right on 
the law. I think [Chris and George's attorney] is 
absolutely correct on Gorrie [v. Winters, 214 
N.J.Super. 103 (App.Div.l986), certif. denied, 
107 N.J. 114 (1987) ]. I have no criticism of that. 
I think he's exactly right. And you so much as 
don't always gel a half hour if you walk from the 
time [of] the essence closing. ['ve seen it in 
private practice. l've been exposed to them as a 
result of being on the Bench, and I don't disagree 
with him. But as a Court of Equity if there was a 
problem that there was some kind of a damage 
because of what George did, well, why would I 
force the defendants to sue him and bring a cause 
of action for intentional interference or malicious 
interference? That makes absolutely no sense. 
That is a matter best resolved as between Chris-
topher and George after what George did at lhe 
closing. George didn't even really need to be at 
the closing. The fact that he was there and this all 
occurred created. more of a problem t11an il really 
should have. In 20-20 hindsight these two pieces 
of litigation were really non-issues and probably 
would not have caused any real concern had they 
been called to the attention of the bank and all 
this information had been given. But 
[Abrahamovic-Kay] didn't actually have to do 
that. It was sufficient for what they did. And in 
retrospect, since I now know this litigation really 
did not impede and should not have impeded the 
equity that the bank was going.to hold or the lien 
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*7 But there is two sides to all of this. One side 
is I'm not going to penalize [ Abrahamovic-Kay] 
because of what George Kontos did. I know he 
did what he did, and it's not a matter of criticism, 
simply an observation. I'm struggling with why 
he's there to do that or why bother to do that. 

Having said all that, ... if (Abrahamovic-Kay] 
had disclosed that litigation up front, we wouldn't 
have been here either. But I believe it would be 
appropriate for the Court to do what it did. before, 
and that was to set a time of the essence closing. 
Now, I've had a representation by 
[Abrahamovk-Kay's attorney] that there is fund
ing to close this item and I'm sorely tempted lo 

close it right now, lo order it closed right now. 
But I think the more prudent approach shou'ld be 
to order it to close tomorrow. If it does not close 
by midnight tomorrow with the funds in the 
hands of the [third-party] plaintiff [s], then under 
those circumstances there will be a trial on the is
sue and the call for damages by the [third-party] 
plaintiff[s] will be something the Court may con
sider. But since [Abrahamovic-Kay's attorney] 
has made that representation that the funding is in 
place, by midnight tomorrow .... 

I have to say it's one of the most unusual cases 
I've seen in a while. As I said, I don't sit here and 
criticize anybody. I know it's a rather contentious 
matter and I feel badly insofar that it's that for 
counsel. But I think because of what had oc
curred I cannot penalize [Abrahamovic-Kay] and 
I don't think that's what the law was ever inten
ded to do. Because Mr. Kontos has an equitable 
interest as part of the [third-party} plaintiffs, he 
wasn't some independent third party stranger to 
the transaction, then it would behoove the Court 
not to strictly enforce the terms of the time of the 
essence and permit the extension since the Court 
called for the time of the essence to begin with. 

--------t:Jley-woultl- ha-ve-held-en-tbi&-pmpar-ty.,.-thGroia,.----- - --------- ------------
lies the problem for the Court and it's a rather un
fortunate set of circumstances. 

An implementing order was entered on June 
16, 2011. This appeal followed. FN3 We denied 
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Chris's application for an emergent stay, as did the 
Supreme Court. 

FN3. We note that only Chris Kontos is 
named as the appellant on the notice of ap
peal. George is not party a to the appeal. 
Abrahamovic-Kay and her corporation are 
the respondents. 

II. 
On appeal, Chris argues that the General 

Equity judge erred in extending the time of the 
time-of-the-essence closing. First, he argues that 
the judge had no legal or equitable authori ty to ex
tend the time. Second, he argues that, even if such 
an extension were permitted, there was no basis for 
the judge to have done so in this case. Third, in the 
alternative, Chris argues that the matter should be 
remanded to allow for discovery and, at least impli
citly, an evidentiary hearing. 

A. 
We tum first to the issue of whether there are 

any circumstances under which a time
of-the-essence closing date can be extended. We 
conclude that there are, but that they are very lim
ited. 

The general rule in New Jersey is that, when 
the parties to a contract for the sale of property 
agree that time is of lhe essence, "a Court of Equity 
is powerless to com~ to the relief of the Purchasers 
of property who have failed to pay at the time spe
cified in the agreement." Doctorman v. Schroeder, 
92 N.J. Eq. 676 (E. & A.l921). See also Sonek v. 
Hill Bldg. & Loan Ass'n, 138 N.J. Eq. 534, 539 
(Ch.1946), aff'd o.b., 140 N.J. Eq. 108 (E. & 

A.1947); Strauss v. Rabe, 97 N.J. Eq. 208, 211 (Ch 
.), aff'd o.b., 98 N.J. Eq. 700 (E. & A.l925); 
Wachung Realty & Dev. Co. v. Llewellyn Holding 
Corp., 96 N.J. Eq. 498, 500 (Ch.l924); Collins v. 
Delaney Co., 71 N.J. Eq. 320, 322-23 (Ch.1906). 

*8 In Labash v. Mancini, 14 N.J.Super. 116, 
120- 21 (Ch.l95l), the parties set a date for closing 
and made time of the essence. The purchasers were 
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thirty minutes late to the closing, having previously 
informed the sellers that they would be late. !d. at 
120. When the sellers refused to continue with the 
sale, the purchasers filed an action for specific per
formance. The General Equity judge noted that the 
parties had a long history of disagreement, ob
serving that the sellers had sought to repudiate the 
contract "[a]lmost before the ink of the contract 
was dry," that they "defaulted in the first instance," 
and that they "attempt[ed] to use a technicality," 
the purchaser's failure to arrive on time, "as a 
means of escape from their bargain." Ibid. 

The judge ordered specific performance despite 
the purchaser's late arrival. !d. at 121. Citing Doc
forman, he explained his decision by asserting that 

it is the aim of a court of equity, wherever pos
sible, to relieve a purchaser from the forfeiture of 
his right to purchase property as a result of his 
failure to comply strictly with the terms of the 
contract. If the failure to comply is not deliberate 
or flagrant and there are no overriding equities, a 
court of equity will grant relief. 

[Id. at 120-21.] 

Noting that the sellers "sought by every means 
in their power to break the agreement," the judge 
reasoned that relieving them of their obligation to 
sell the property "would be inequitable to the ex
treme." Jd. at 121. 

In Bertrand v. Jones, 58 N.J.Super. 273, 
280-81 (App.Div .1959), certif. denied, 31 N.J. 553 
(1960), we relied on Labash in concluding that the 
purchasers had an "inadequate reason" to rely on a 
time-of-the-essence provision to refuse the sale 
when they provided documents for signature by the 
sellers, one of whom was absent, for the first time 
at closing. However, the case was actually decided 
in favor of the purchasers on other grounds. !d. at 
287. 

We-cpre!>'ttOTre~ITtl!';""'strpr-zr.-2t'4 

N.J.Super. at 105-07. We observed that the judge 
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in Labash had not quoted all of the applicable lan
guage from Doctorman. I d. at 106. The full quota
tion from Doctorman is as follows: 

the aim of a court of equity appropriately would 
be always to relieve a purchaser, who had failed 
to comply strictly with the terms of a contract, 
from the forfeiture of his right to purchase a 
property, if it should be in the power of the court 
to do so. 

[Doctorman, supra, 96 N.J. Eq. at 676 (emphasis 
added).] 

We noted that, except for Labash, the holding 
of Doctorman had been followed in subsequent 
opinions. Gorrie, supra, 214 N.J.Super. at 106. We 
observed that 

[m]aking time of the essence is an effective, time 
honored tool of contract administration and en
forcement. It provides certainty and objectivity in 
the definition of rights and obligations between 
contracting parties, particularly when it has been 
negotiated between the parties and expressly 
made a part of their agreement. The alternative is 
a date for performance which is subject to ad
journment and, ultimately, to a test of reasonable
ness applied by a trier of fact. The effectiveness 
of making time of the essence is dependent upon 
the expectation and understanding of the parties 
that their negotiated agreement requiring per
formance on a specified day and at a specified 
time will be strictly enforced without resort to lit
igation to determine whether the defaulting 
party's non-performance should be excused. Judi
cial tampering with the parties' agreement emas
culates this tool and promotes litigation instead 
of the certainty and objectivity sought by the 
parties. 

*9 [!d. at 107.] 
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der the contract because the seller had made time of 
the essence. I d. at 104, 106-08. 

It is important to note that Doctorman was de
cided by the former Court of Errors and Appeals, 
the State's then highest court. Consequently, we are 
not at liberty to depart from the holding in that 
case, something that can only be done by the cur
rent Supreme Court. For that reason, we conclude 
that the trial judge did not have broad equitable 
powers to relieve Abrahamovic-Kay from the stric
tures of the time-of-the-essence provision she her
self invoked. That does not, however, end the in
quiry. There are circumstances in which the con
duct of the party seeking to invoke a time
of-the-essence provision will justify a court's refus
al to enforce it. 

The right to enforce such a provision can be 
waived. " 'Where time of performance is of the es
sence of the contract, a party who does any act in
consistent with the supposition that he continues to 
hold the other party to his part of the agreement 
will be taken to have waived it altogether.' " Mari
oni v. 94 Broadway, Inc., 374 N.J.Super. 588, 608 
(App.Div.) (quoting 15 Williston, Contracts, § 
46:14 at 477-78 (Lord ed., 2002)), certif denied, 
183 N.J. 591 .(2005). It is clear that courts will 
make an exception to a time-of-the-essence provi
sion where the parties' conduct represents a de facto 
waiver of such a provision. See, e.g., Salvatore v. 
Trace, 109 N.J.Super. 83, 91-92 (App.Div.l969), 
afl'd o.b., 55 N.J. 362 (1970); Kerney v. Johnson, 
104 N.J. Eq. 244, 246-47 (E. & A.l929). We do 
not, however, find any facts in the record now be
fore us that would warrant a finding of waiver. 

In addition to waiver, a party whose actions un
fairly prevented a timely closing cannot insist on 
enforcement of a time-of-the-essence provision. 
Specific performance is an equitable remedy that a 
court has the discretion to deny to a party with un-

Relying on Doctorman, we held that the pur- clean hands. See Marioni, supra, 374 N.J.Super. at 
--------,ch,....a-s-er-,-w._,h,._o-w-a-s --.:fi:--or~ty--....,fi::-t "'- e- ID.1---,-. n- u:--t:--e-s 7la_t_e...,.to__,.,tb=--e-cl.-o-s----...-.;.s '~~=ut)()-(citatiunnrnritted) . 

ing due to a "scheduling mixup," lost his rights un-
In Borough of Princeton v. Board of Chosen 
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Freeholders of Mercer, 169 N.J. 135, 158 (2001), 
the Supreme Court described the doctrine of un
clean hands as follows: 

The essence of that doctrine, which is 
"discretionary on the part of the court," Heuer v. 
Heuer, 152 N.J. 226, 238 (1998), is that "[a] suit
or in equity must come into court with clean 
hands and he must keep them clean after his entry 
and throughout the proceedings." A. Hollander & 
Son, Inc. v. Imperial Fur Blending Corp., 2 N.J. 
235, 246 (1949) . "In simple parlance, it merely 
gives expression to the equitable principle that a 
court should not grant relief to one who is a 
wrongdoer with respect to the subject matter in 
suit." Faustin v .. Lewis. 85 N.J. 507, 511 ( 1981 ). 

*10 To prevail on such a theory, however, the 
party seeking to avoid enforcement of a time
of-the-essence provision would have to demonstrate 
that the party seeking to invoke it wrongly preven
ted the closing. See Bertrand. supra, 58 N.J.Super. 
at 280-81. Nevertheless, it would not be enough to 
demonstrate that the closing was prevented by the 
good faith exercise of the enforcing party's own 
rights under the contract or by the conduct of a 
truly independent third-party. 

Unfairly interfering with a time-of-the-essence 
closing could also be a violation of the "covenant 
of good faith and fair dealing [which] is implied in 
every contract in New Jersey." Wilson v. Amerada 
Hess Corp., 168 N.J. 236, 244 (2001) (citations 
omitted). The Supreme Court has held that, for a 
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ity to decline to enforce the time-of-the-essence 
clause and to force defendants to close with Abra
hamovic-Kay and her companies, assuming there 
was an adequate basis for him to do so. 

B. 
The basic premise of the judge's decision to or

der the closing to go forward despite Abra
hamovic-Kay's earlier failure to close on May 5 
was his conclusion that George's conduct at the 
closing precipitated the lender's decision not to 
fund the loan. The judge found that there was no 
reason for George to have raised the lawsuits at the 
closing, inasmuch as any potential harm related to 
them would not have been to the sellers . In fact, the 
judge observed that George had little if any interest 
in the transaction and no apparent role at the clos
ing, although he did have a small equitable interest 
in the proceeds of the sale. 

George's conduct, whether as someone with an 
equitable interest in the transaction or possibly as 
an employee or agent of the sellers, could poten
tially constitute the basis for a finding of unclean 
hands or breach of the implied covenant of good 
faith and fair dealing, especially if he was acting at 
Chris's behest or with his knowledge. However, 
based upon our review of the record and the applic
able law, we are constrained to conclude that the 
judge's actions were based upon a factual record in
sufficient for the purpose. We must, therefore, re
mand to the General Equity Part for further pro
ceedings. 

claim for breach of this covenant, ''bad motive or Although the judge did considerable fact gath-
intention is vital," and that "[t]he party claiming a ering during the hearing on the TRO application, he 
breach .. . must provide evidence sufficient to sup- did not put anyone under oath, nor did he allow 
port a conclusion that the party alleged to have ac- cross-examination of any of those who made the 
ted in bad faith has engaged in some conduct that factual representations on which he relied. Com-
denied the benefit of the bargain originally intended pounding that problem, we note that much of the 
by the parties." Brunswick Hills Racquet Club, Inc. factual information relied upon by the judge came 
v. Route I 8 Shopping Ctr. Assocs., 182 N.J. 210, from the attorney for the lender who had attended 
225 (2005) (citations and internal quotation marks the closing on May 5, crucial portions of which 

--------n·mitted+-.---------------------.-·unsi.stect-uf-whahtre-had been told by othets, 

As a result, we hold that the judge had author-
rather than her personal observation of George's 
conduct. Those crucial facts were based on hearsay, 
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N.J.R.E. 80 l(c), the admissibility of which appears 
questionable. 

*11 George's interest in the restaurant and 
property being sold is also far from clear. Dietrich's 
verified complaint described George as owning a 
one-quarter interest in them, while Chris's certifica
tion in support of the TRO described Chris as the 
"primary/sole shareholder as the case may be." At 
the TRO hearing, Schibell described Chris as the 
"record owner." Nevertheless, George was at times 
an active participant in the litigation, represented 
by his own attorney. In addition, he had some sort 
of interest in the proceeds of the sale. He was also 
an employee of Chris and his corporation. 

The record is silent on what, if any, under
standings there were between Chris and George 
with respect to George's role at .the closing. Schi
bell, who had been representing George individu
ally but was representing both brothers at the TRO 
hearing, conceded that the brothers had previously 
been represented by separate counsel "because one 
brother was eager to sell and the other was reticent 
to sell." It is also not clear from the record whether 
George conducted himself at the closing in a man
ner designed to sabotage the closing, so that he and 
Chris could purchase Abrahamovic-Kay's interest, 
or whether the passing bankers merely overheard an 
argument among George and others by simple coin
cidence. 

There is also a question as to the precise nature 
of Abrahamovic-Kay's duty to disclose the pending 
lawsuits to the lender. She asserts, and the judge 
found, that there was no such duty, and that her 
only obligation was to certify at closing that there 
were no conditions materially affecting the assets 
securing the loan. Yet, the lender gave Abra
hamovic-Kay's failure to disclose the lawsuits as its 
reason for refusing to close. Consequently, it is not 
entirely clear whether and to what extent Abra
hamovic-Kay shared responsibility for the failure 
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provision. 

While we appreciate that there were indications 
that George's conduct caused the closing to fail and 
a sense of urgency to resolve the case expedi
tiously, they cannot justify the making of such a 
fact-sensitive decision on the record then before the 
judge. There was a need for a factfinding hearing, 
however brief, at which the facts could have been 
developed through competent testimony, with each 
side allowed to present its evidence and to chal
lenge the evidence presented against it. It could 
have been done expeditiously, probably within a 
day or two of the TRO hearing. 

The facts in this case are not so clear that such 
a hearing could appropriately be dispensed with on 
the theory that they were uncontested. Con
sequently, a remand is necessary. 

III. 
Although the relief granted was within the 

judge's legal authority to grant, there was an insuf
ficient record to support the granting of that relief 
at the TRO hearing. Nevertheless, we do not vacate 
the order on appeal because the remand may not 
change the ultimate result, and we see no reason to 
undo the sale until it has been determined that it is 
necessary to do so. Instead, we remand to the Gen
eral Equity judge for reconsideration. 

*12 On remand, the judge shall expeditiously 
hold an evidentiary hearing. He shall then recon
sider his decision based upon the facts as he finds 
them and the law as outlined in our opinion. If he 
reaches the same conclusion, he shall enter an ap
propriate order. If he reaches a different result, he 
shall make whatever provisions are appropriate to 
implement that decision. The order resulting from 
the remand will be appealable by any party. We do 
not retain jurisdiction. 

Remanded. 

--------------~ro~~~how sucrr-taft~rrrnru~~-------------------------------------------------------

weighed in the balance for the purposes of determ
ining whether to enforce the time-of-the-essence 

N.J.Super.A.D.,2012. 
Dietrich v. Kontos 
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