
Jay L. Kessler (8550) 
KESSLER LAW OFFICE 
Attorney for Shamus Haws 
9087 West 2700 South 
Suite 9 
Magna, Utah 84044 
Telephone: (801) 252-1400 
Facsimile: (801) 252-1401 
________________________________________________________________ 

SALT LAKE COUNTY JUSTICE COURT  
OF SALT LAKE COUNTY, STATE OF UTAH 

________________________________________________________________ 
STATE OF UTAH,   :   
  Plaintiff,  :  MOTION  
v.     :  TO DISMISS CHARGES 
     :     Case No. 141601785 
SHAMUS HAWS,   :     Judge Shauna Graves-Robertson 
  Defendant.  :      
________________________________________________________________ 
 COMES NOW the Defendant, Shamus Haws, by and through counsel 

undersigned, and moves the Court to dismiss all charges against him. An Affidavit 

and Memorandum in Support of this Motion are filed concurrently. 
DATED this 25th day of February, 2015.  

     s/s Jay L. Kessler____________ 
     Jay L. Kessler 

 

CERTIFICATE OF SERVICE 
 I hereby certify that on this 26th day of February, 2015, I sent by e-mail, 
hand-delivery, or First Class United States Mail a copy of the foregoing Motion to 
Dismiss Charges, upon the following: 
 
Adam Blanch, Esq.     
Deputy District Attorney    
111 E. Broadway, Suite 400   
Salt Lake City, Utah 84111    
ablanch@slco.org 
      s/s Jay L. Kessler____________ 
      Jay L. Kessler 
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Jay L. Kessler (8550) 
KESSLER LAW OFFICE 
Attorney for Shamus Haws 
9087 West 2700 South 
Suite 9 
Magna, Utah 84044 
Telephone: (801) 252-1400 
Facsimile: (801) 252-1401 
________________________________________________________________ 

SALT LAKE COUNTY JUSTICE COURT  
OF SALT LAKE COUNTY, STATE OF UTAH 

________________________________________________________________ 
STATE OF UTAH,   :   
  Plaintiff,  :  AFFIDAVIT IN SUPPORT OF MOTION  
v.     :  TO DISMISS CHARGES 
     :     Case No. 141601785 
SHAMUS HAWS,   :     Judge Shauna Graves-Robertson 
  Defendant.  :      
________________________________________________________________ 
STATE OF UTAH  ) 
   ss 
COUNTY OF SALT LAKE ) 
 
 COMES NOW Shamus Haws, and moves the Court to dismiss all charges 

against him and states the following: 

The following facts are undisputed in this case, found in the police report (which is 

attached), and are true: 

1. I lease from Rio Tinto a pasture, known at the gun range pasture, at 

approximately 3500 South and 9500 West, in Magna Utah, where I have 

kept several horses for the past several years. Horses are not at that 

location all the time. 

2. On July 8, 2014, I moved several horses to the gun range pasture, and 

personally viewed the 718 gallon water tank ( the police report incorrectly 

says it is a 500 gallon tank), which was full of water.   
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3. On July 18, 2014, various officers from the State of Utah and Animal Control 

came to the pasture I lease from Kennecott Copper and found my horses 

scattered around the pasture, where some had passed away, and a few 

were in various stages of dying. 

4. That one horse had to be caught by me because it was running away from 

the officers. I took this horse to a trough of water at another property, 

located at 3862 South 8000 West, Magna, Utah 84044, and gave it some 

water. This horse recovered. 

5. My father-in-law, Terry George hired Troy Butcher to water the horses at 

this pasture for the past 5 years, and had no reason to believe that Mr. 

Butcher did not follow through with the watering. Mr. Butcher used a hose 

that turned on from behind his home to water the horses into the 718 gallon 

trough, which was the only trough used at this location to water the horses.  

6. On the day the horses were found dead Mr. Butcher told Terry George, and 

my wife, that he did indeed water the horses when he turned the hose on 

and left it on overnight, on July 16, 2014, two days before the horses were 

found dead. Mr. Butcher said he saw the water going into the trough. Mr. 

Butcher also told the authorities the same thing when he was questioned by 

them. (See Excerpt of Police Report). 

7. The trough that Mr. Butcher claimed he filled with water was dry though. 

8. It is unknown why the trough was dry. The authorities did find that the hose 

attached to the pole where the trough was sitting was pushed down and 

kinked.  
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9. Mr. Butcher was directed to turn on the water hose from his home to fill the 

trough with the authorities present. Only a few drops would come out into 

the trough due to the kink. Mr. Butcher then jumped his fence and came to 

the trough. He said that the hose was set up higher when he saw it before. 

He pushed the hose two feet higher to remove the kink, and the water freely 

flowed into the tank.  

10. The officers physically saw indentations in the wood pole where the hose 

had been secured, and saw horse hairs stuck in the cracks of the wood 

pole. The officers also saw the vandalized perimeter wire fence freshly cut 

in multiple places to get into the pasture. 

11. The officers also physically saw that the 718 gallon trough did not leak, but 

held the water that was put into it. 

12. I physically checked on the horses on July 16, 2014, when I drove by the 

pasture on that day. I saw some of the horses under a tree on that day, but 

none of them were hanging around the water trough. In fact none of the 

horses were congregating at any place where water would be, and most of 

them were scattered around the field.  

13. Every expert I have talked to about horses dying from dehydration state that 

the horse dying of thirst will congregate around the last source of water, the 

trough. (See Attached reports of Gerald Huff, D.V.M. and Dr. Jim Keyes). 

14. That these horses were my good friends as well as work animals, and I was 

devastated to find them in the condition they were found. 
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15. That I have always taken very good care of my horses and other animals, 

and when the authorities checked on my other hundreds of animals, they 

were all found to be in good condition.  

16. That I have always followed all equine laws with regard to my horses, and 

believe that this incident was just a tragedy, and not my breach of care for 

them. 

17. That because I saw my horses scattered around the pasture and under the 

tree on July 16, 2014, I had no concern that they did not have any water. My 

39 years of experience with horses also tell me that if a horse does not have 

water, it will go and wait at the last source of water, in this case the 718 

gallon trough. Absolutely no horse was found at the 718 gallon trough, nor 

even near to it. 

DATED this 24th day of February, 2015.  

     s/s Shamus Haws______________ 
     Shamus Haws 
STATE OF UTAH  ) 
   ss 
COUNTY OF SALT LAKE )  
 Shamus Haws, on this 24th day of February, 2015, being first duly 
sworn and under oath, deposes and says that he has read the foregoing 
document and understands the contents thereof, and the same is true 
and acceptable of his own knowledge. 
      s/s_____________ 
      Notary Public 

 

 

CERTIFICATE OF SERVICE 
 I hereby certify that on this 25th day of February, 2015, I sent by e-mail, 
hand-delivery, or First Class United States Mail a copy of the foregoing Affidavit in 
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Support of Motion to Dismiss Charges, upon the following: 
 
Adam Blanch, Esq.     
Deputy District Attorney    
111 E. Broadway, Suite 400   
Salt Lake City, Utah 84111    
ablanch@slco.org 
      s/s Jay L. Kessler____________ 
      Jay L. Kessler 
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Jay L. Kessler (8550) 
KESSLER LAW OFFICE 
Attorney for Shamus Haws 
9087 West 2700 South 
Suite 9 
Magna, Utah 84044 
Telephone: (801) 252-1400 
Facsimile: (801) 252-1401 
________________________________________________________________ 

SALT LAKE COUNTY JUSTICE COURT  
OF SALT LAKE COUNTY, STATE OF UTAH 

________________________________________________________________ 
STATE OF UTAH,   :   
  Plaintiff,  :  MEMORANDUM IN SUPPORT OF  
v.     :  MOTION TO DISMISS CHARGES 
     :     Case No. 141601785 
SHAMUS HAWS,   :     Judge Shauna Graves-Robertson 
  Defendant.  :      
________________________________________________________________ 
 COMES NOW the Defendant, Shamus Haws, by and through counsel 

undersigned, and submits this Memorandum in Support of this Motion to Dismiss 

Charges against him, and states the following:  

INTRODUCTION 

 On or about July 18, 2014, officers arrived at a pasture being rented by the 

Defendant where he was keeping several horses. The officers were called in 

because neighbors noticed the that horses were laying down, some with birds of 

prey on them, and some just either kicking while down or not moving. The officers 

found that some of these horses were either already passed away, or almost dead.  

 It was also found that the 718 gallon water trough that was used to water the 

horses was dry. The officers found horses dead scattered all around the several 

acre pasture. None of the horses were lying next to the water trough. One horse 

was still found alive which was gathered up by the Defendant wherein he took that 

horse to another place where that horse took water and survived.   

 The State of Utah’s investigation held that the horses died of dehydration, 

although no testing was performed on the horses for poisoning. I was found that 

the water line going into the 718 gallon trough was pushed down a large pole and 

kinked. The officers checked this line and had a neighbor, Troy Butcher, (who was 
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in charge of turning on the water valve from his home) turn the water on again. It 

was found that just a few drops of water went into the trough due to the kinked line. 

It is unknown how the line became kinked, but the officer opined that he saw horse 

hairs lodged in the pole. 

 Mr. Haws admitted that the horses were his, that he had the ultimate 

responsibility for the horses (notwithstanding having hired Mr. Butcher to turn on 

the water), and that he rode past the pasture and horses on July 16, 2014, and 

observed them scattered around the pasture looking healthy.   

 As outlined in the Defendant’s Affidavit are the following 

BRIEF STATEMENT OF FACTS 

1. I lease from Rio Tinto a pasture, known at the gun range pasture, at 

approximately 3500 South and 9500 West, in Magna Utah, where I have 

kept several horses for the past several years. Horses are not at that 

location all the time. 

2. On July 8, 2014, I moved several horses to the gun range pasture, and 

personally viewed the 718 gallon water tank ( the police report incorrectly 

says it is a 500 gallon tank), which was full of water.   

3. On July 18, 2014, various officers from the State of Utah and Animal Control 

came to the pasture I lease from Kennecott Copper and found my horses 

scattered around the pasture, where some had passed away, and a few 

were in various stages of dying. 

4. That one horse had to be caught by me because it was running away from 

the officers. I took this horse to a trough of water at another property, 

located at 3862 South 8000 West, Magna, Utah 84044, and gave it some 

water. This horse recovered. 
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5. My father-in-law, Terry George hired Troy Butcher to water the horses at 

this pasture for the past 5 years, and had no reason to believe that Mr. 

Butcher did not follow through with the watering. Mr. Butcher used a hose 

that turned on from behind his home to water the horses into the 718 gallon 

trough, which was the only trough used at this location to water the horses.  

6. On the day the horses were found dead Mr. Butcher told Terry George, and 

my wife, that he did indeed water the horses when he turned the hose on 

and left it on overnight, on July 16, 2014, two days before the horses were 

found dead. Mr. Butcher said he saw the water going into the trough. Mr. 

Butcher also told the authorities the same thing when he was questioned by 

them. (See Excerpt of Police Report Attached to Affidavit). 

7. The trough that Mr. Butcher claimed he filled with water was dry though. 

8. It is unknown why the trough was dry. The authorities did find that the hose 

attached to the pole where the trough was sitting was pushed down and 

kinked.  

9. Mr. Butcher was directed to turn on the water hose from his home to fill the 

trough with the authorities present. Only a few drops would come out into 

the trough due to the kink. Mr. Butcher then jumped his fence and came to 

the trough. He said that the hose was set up higher when he saw it before. 

He pushed the hose two feet higher to remove the kink, and the water freely 

flowed into the tank.  

10. The officers physically saw indentations in the wood pole where the hose 

had been secured, and saw horse hairs stuck in the cracks of the wood 
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pole. The officers also saw the vandalized perimeter wire fence freshly cut 

in multiple places to get into the pasture. 

11. The officers also physically saw that the 718 gallon trough did not leak, but 

held the water that was put into it. 

12. I physically checked on the horses on July 16, 2014, when I drove by the 

pasture on that day. I saw some of the horses under a tree on that day, but 

none of them were hanging around the water trough. In fact none of the 

horses were congregating at any place where water would be, and most of 

them were scattered around the field.  

13. Every expert I have talked to about horses dying from dehydration state that 

the horse dying of thirst will congregate around the last source of water, the 

trough. (See Reports of Gerald Huff, D.V.M. and Dr. Jim Keyes attached to 

affidavit). 

14. That these horses were my good friends as well as work animals, and I was 

devastated to find them in the condition they were found. 

15. That I have always taken very good care of my horses and other animals, 

and when the authorities checked on my other hundreds of animals, they 

were all found to be in good condition.  

16. That I have always followed all equine laws with regard to my horses, and 

believe that this incident was just a tragedy, and not my breach of care for 

them. 

17. That because I saw my horses scattered around the pasture and under the 

tree on July 16, 2014, I had no concern that they did not have any water. My 
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39 years of experience with horses also tell me that if a horse does not have 

water, it will go and wait at the last source of water, in this case the 718 

gallon trough. Absolutely no horse was found at the 718 gallon trough, nor 

even near to it. 

ARGUMENT 
1. The Motion is properly brought before the Court 

 A Motion to Dismiss is governed by Rule 12(b) of the Utah Rules of Civil 

Procedure; while motion practice in criminal courts are governed by Rule 12(a) of 

the Utah Rules of Criminal Procedure. 

 Rule 12(a) of the Utah Rules of Criminal Procedure states: 

(a) Motions. An application to the court for an order shall be by motion, which, unless 
made during a trial or hearing, shall be in writing and in accordance with this rule. A 
motion shall state succinctly and with particularity the grounds upon which it is made and 
the relief sought. A motion need not be accompanied by a memorandum unless required by 
the court. 

 In the present case, the Defendant is asking the court to dismiss all charges 

against him, as there is no possible evidence that he breached a duty of care that 

rises to criminal negligence or criminal recklessness as alleged in the charging 

Information.  

2. The State of Utah does not have evidence that Mr. Haws breached a 
duty of care insomuch that he was criminally negligent or reckless. 
The State of Utah have charged Mr. Haws with both criminal negligence 

and recklessness for allowing his horses to die of thirst. They claim that he 

breached his duty to his animals by not physically looking into the water 

trough on a daily basis during the hot summer, and making sure the horses 

had water. Specifically the State has charged Mr. Haws with 

76-9-301 Cruelty to Animals.  
(1) A person is guilty of cruelty to animals if the person intentionally, knowingly, 
recklessly, or with criminal negligence:  
(a) fails to provide necessary food, care, or shelter for an animal in his custody;  
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The Utah State Legislature has defined this conduct as follows: 

76-2-103.   Definitions. A person engages in conduct:  
(1)  Intentionally, or with intent or willfully with respect to the nature of his conduct or to 
a result of his conduct, when it is his conscious objective or desire to engage in the conduct 
or cause the result.  
(2)  Knowingly, or with knowledge, with respect to his conduct or to circumstances 
surrounding his conduct when he is aware of the nature of his conduct or the existing 
circumstances.  A person acts knowingly, or with knowledge, with respect to a result of 
his conduct when he is aware that his conduct is reasonably certain to cause the result.  
(3)  Recklessly with respect to circumstances surrounding his conduct or the result of his 
conduct when he is aware of but consciously disregards a substantial and unjustifiable risk 
that the circumstances exist or the result will occur.  The risk must be of such a nature and 
degree that its disregard constitutes a gross deviation from the standard of care that an 
ordinary person would exercise under all the circumstances as viewed from the actor's 
standpoint.  
(4)  With criminal negligence or is criminally negligent with respect to circumstances 
surrounding his conduct or the result of his conduct when he ought to be aware of a 
substantial and unjustifiable risk that the circumstances exist or the result will occur.  The 
risk must be of a nature and degree that the failure to perceive it constitutes a gross 
deviation from the standard of care that an ordinary person would exercise in all the 
circumstances as viewed from the actor's standpoint. 
Amended by Chapter 229, 2007 General Session 

 

For purposes of this case only we will look at items (3) and (4) under the 

recklessly and criminal negligence. 

1. Mr. Haws was not reckless in his treatment of his horses or 
consciously disregarded a risk. 

Mr. Haws is a rancher, and has been a rancher working with horses for 

39 years. It is standard practice among ranchers to view their horses 

from afar to see their condition, such as the way Mr. Haws did on July 

16, 2014.  

It is known throughout the horse and ranching industry that when horses 

are dehydrated they will ALWAYS congregate to their last source of 

water and wait there to be refreshed. (See the Reports of Dr. Jim Keyes 

and Dr. Gerald Huff).  

 In fact, Dr. Huff specifically stated, “Clinically, horses deprived of 
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water which subsequently suffer from dehydration, gather and die 

around their last source of water or water nearby that is inaccessible to 

them. This was not the case in this instance. These animals were found 

dead scattered around the pasture.” 

Further, Dr. Huff went on to state that there was a pond adjacent to the 

pasture that the horses could have made an attempt to get to, but they 

didn’t. He felt that it was much more probable that the horses were 

poisoned, and afterward became dehydrated. He felt that the stomachs 

or intestinal contents should have been tested for poisoning.    

Clearly, Mr. Haws was not acting negligently by not looking at the trough 

every day as claimed by the State. Both Dr. Keyes and Dr. Huff state 

that Mr. Haws used the standard of care as outlined by reasonable 

horse owners and ranchers by observing his horses and discerning that 

they were ok by being scattered around the pasture. Further, there was 

no evidence of the horses trying to break down a fence for water.  

Utah Appellate Courts have consistently held that for a defendant to be guilty of 

recklessness they must have fulfilled “Two subjective elements of the definition [of 

recklessness] are whether the person actually perceived the risk that his or her 

actions presented and whether he or she consciously disregarded it.” State v. 

Robinson, 63 P.3d 105, 107 (Utah App. 2003), citing State v. Wessendorf, 77 p.2d 

523, 526 (Utah 1989). 

 Further, the Court held that "[L]iability for criminal recklessness ... require[s] 

actual knowledge or awareness and thus turn[s] on the defendant's subjective 

mental state. (Id. at 107-108). Case Attached to this brief. 

 The State has no proof or other evidence that Mr. Haws had actual 

awareness or knowledge of the risk of his horses not having water or being in 

danger based upon his statements and actual subjective belief. As such, all 

charges related to criminal recklessness should be dismissed. 
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1. Mr. Haws was not criminally negligence in his treatment of his 
horses or consciously disregarded a risk, nor violated a standard 
of care to liable. 

Utah Appellate Courts have held that Under Utah law, a person acts with criminal 
negligence when " '[s]he ought to be aware of a substantial and unjustifiable risk 
that the circumstances exist or the result will occur.' " State v. Boss, 2005 UT App 
520, ¶ 11, 127 P.3d 1236 (alteration in original) (quoting Utah Code Ann. § 
76-2-103(4) (2003)). The risk of death "must be of such a nature and degree that 
the failure to perceive it constitutes a gross deviation from the standard of care that 
an ordinary person would exercise in all the circumstances as viewed from the 
actor's standpoint." Utah Code Ann. § 76-2-103(4) (2003) (emphasis added); see 
also Boss, 2005 UT App 520, ¶ 14 n. 2, 127 P.3d 1236 (noting that criminal 
negligence, unlike ordinary negligence, requires a gross deviation from the 
applicable standard of care). State v. Redding, 172 P.3d 319, 322 (Ut. Ct. App. 
2007). (case attached). 

So the question in the present case is should Mr. Haws have been 

aware (perceived the risk) of a substantial and unjustifiable risk of 

animal cruelty, and were his actions a gross deviation from the standard 

of care exercised by and ordinary person?  

There is no evidence that he should have been based upon his 39 years 

of working with horses and ranching. Indeed, even the expert witnesses 

clearly testified in their letters that Mr. Haws acted appropriately by 

hiring a person to fill the 718 gallon water trough, by observing the 

horses looking healthy and scattered about the pasture two days before 

their deaths, and the horses not congregating by the water trough.  

Also, the undisputed evidence that the horses who passed away were 

scattered about the entire pasture shows that they did not or were not 

looking for water.  

Further, evidence that the horses did not jump or break or attempt to 

break down any of the fences when there was a pond located at the top 

of the pasture shows that they were not looking for water and something 

else was happening.  

In any event, given Mr. Haws experience, his observations, and the 

actions of the horses, this did not, nor could not have made Mr. Haws 
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aware of a substantial and unjustifiable risk of animal cruelty.  

Finally, given the statements of Dr. Keyes and Dr. Huff, it is clear that not 

only did Mr. Haws not commit a gross deviation from the proper 

standard of care for his horses, but that his care was indeed the 

standard of care in the community, meaning that ranchers of horses do 

NOT look into the water troughs daily, nor even weekly, but they rely 

upon the actions of the horses to tip them off if something is wrong with 

the water source. 

CONLUSION 
These horses were raised by the Haws family. In effect they were like his 

children. No one was more devastated by these horses perishing than 

Mr. Haws. Unfortunately something horrible happened to the horses, 

whether it was dehydration or poisoning it is still a devastating loss by 

the Defendant. Notwithstanding the loss, Mr. Haws is not criminally 

liable as a matter of law for their deaths. If it was dehydration, it was due 

to the kinked line and water not flowing into the trough. Who kinked the 

line is unknown. If it was poisoning, it clearly was not Mr. Haws who did 

it. The expert witnesses stated that Mr. Haws followed all of the rules of 

the trade.  

WHEREFORE, given that the elements of criminal negligence nor 

recklessness have been fulfilled pursuant to the charging information 

against Mr. Haws, all charges must be dismissed. 
DATED this 26th day of February, 2015.  

     s/s Jay L. Kessler____________ 
      Jay L. Kessler 

 
 

CERTIFICATE OF SERVICE 
 I hereby certify that on this 26th day of February, 2015, I sent by e-mail, 
hand-delivery, or First Class United States Mail a copy of the foregoing 
Memorandum in Support of Motion to Dismiss Charges, upon the following: 
 
Adam Blanch, Esq.     
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Deputy District Attorney    
111 E. Broadway, Suite 400   
Salt Lake City, Utah 84111    
ablanch@slco.org 
      s/s Jay L. Kessler____________ 
      Jay L. Kessler 
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Keyes Cattle Company Education 

“Experience Counts” 

Jim Keyes 
keyescattleeducation@gmail.com 

435-459-1825 

February 16, 1015 

I am writing in reference to the case concerning Running U Livestock of Erda, Utah. I have carefully perused 
information sent to me by Mr. Jay Kessler. The statements are somewhat factual, but at the same time very 
misleading.  It is apparent that the individual from the Salt Lake County District Attorney’s Office has gleaned 
through the statements and chosen certain declarations that would help the prosecutor’s case.  I have also 
conducted some research of my own to help ascertain some of the characteristics of the defendant’s livestock 
operation. 

I have seen, firsthand, the watering systems at Running U Livestock, and have spent time with the owner and 
employees.  In my professional opinion, as a Range/Animal Scientist for Utah State University, I have 
determined the following points: 

• The defendant’s watering systems are all in working condition and have been maintained to a standard 
that meets or exceeds the size and scope of a ranch this size.   

• When everything is operating as it should, there is sufficient water in each pasture. 
• With animals running under range conditions, such as the Running U horses, it is impossible for the 

owner to see each individual horse every day or sometimes even every week. 
o The horses learn where the water sources are in the pasture, and come to them when needed. 

 Accidents can happen. 
• Pipelines can be broken, or pawed out of the trough by horses playing, 

fighting, or fussing around the tank.  This type of activity is impossible to 
control. 

• With the “Perfect Storm” such as broken pipe or some other reason the horses were deprived of water, 
it would not take long for them to expire during the hottest part of the season. In fact, they could 
expire well within the excepted parameters of care.  

o It was stated by the questioned veterinarian that the owner should check the horses at least 
once a week under range conditions. 

 Taking into consideration the amount of water stored in the horse’s hind gut and the 
amount generated from the breakdown of protein and carbohydrates, an animal 
could expire in 4 to 5 days during the hot part of the season. 

• There is no reason to suspect any attitude of negligence on the part of the owner. 
o The defendant has no reputation for having any negative livestock issues, and in fact, has a 

reputation as a superior stockmen. 
o He maintains one of the top Quarter Horse breeding programs in the western United States 

which cannot be accomplished with any type of neglectful management practices 
o He is a top-notch stockmen who cares very deeply for his livestock. 

• I would be happy to answer any questions concerning my findings. 

 

James D. Keyes 
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