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PRELIMINARY STATEMENT 

Petitioners Thomas Wright and John & Stephanie Ingram, LLC bring this Article 

78 proceeding challenging the July 27, 2015 Findings and Decision (the "Decision") by the 

Respondent, United States Equestrian Federation, Inc. ("USEF" or the "Federation"). Petitioners 

respectfully ask this Comi to vacate the USEF Hearing Committee's finding that Petitioners 

violated Federation Rule GR 410. 

FACTS 

As set fmih in the accompanying Verified Petition, Petitioners are the trainer and 

owner, respectively, of the horse FONTEYN. Petitioners exhibited FONTEYN at a USEF

licensed equestrian event in February 2014. USEF laboratory tests of post-event urine samples 

from FONTEYN showed the presence of2-(1-hydrozyethel) promazine sulfoxide ("HEPS") at a 

concentration of 5.1 ng/ml. HEPS is a metabolite of acepromazine, a drug commonly used 

therapeutically in horses. USEF's laboratory did not detect acepromazine in FONTEYN's blood. 

Based solely on the 5.1 ng/ml HEPS result from FONTEYN's urine sample, 

USEF charged Petitioners for alleged violation ofUSEF Rule GR 410, the anti-doping provision 

for therapeutic substances. Although GR 410 is undisputedly not intended to be a "zero 

tolerance" rule, USEF arbitrarily set its threshold of enforcement at 2 ng/ml of HEPS in urine, 

despite a complete absence of evidence that test concentrations below 10 ng/ml correlate to any 

potential effects on a horse's performance. In fact, Petitioners presented scientific evidence that 

test concentrations below 10 ng/ml HEPS in urine would not correlate to a level of acepromazine 

sufficient to affect a horse's performance. 

Accordingly, the Federation's decision to hold Petitioners in violation of GR 410 

and to impose penalties against Petitioners was arbitrary and capricious, an abuse of discretion, 

and not suppmied by substantial evidence. 
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ARGUMENT 

The Federation acknowledges that GR 410 is not a "zero tolerance" rule (i.e., the 

mere presence of any detectable trace of a "forbidden substance" is not sufficient to be 

considered a violation) and that its enforcement policy is based on the potential for abuse that 

could impact the fairness ofUSEF sanctioned competitions. Instead, the Federation' s Drugs and 

Medication Program unilaterally chooses baseline limits - or Screening Limits of Detection 

("SLODs") - which represent the concentrations for specific substances, above which the 

Federation deems a rule violation to have occurred. In this case, the Hearing Committee's 

finding of a violation was based on the Federation's testimony that for acepromazine, where (as 

here) the parent molecule acepromazine is not detected in a horse's blood sample, the Federation 

has decided that any concentration of HEPS in the urine above 2 ng/ml returns a "positive" test 

and is deemed a violation. 

The 2 ng/ml SLOD utilized in this case is not specified in GR 410 - or anywhere 

in the Federation's rules - and is not made available to USEF's members.1 The decision to set a 

particular SLOD to apply in enforcement proceedings is an exercise of discretion by the 

Federation and the Hearing Committee, and thus must have a sound basis in reason, suppmied by 

the facts in the record. See NY CPLR § 7803; and see, e.g., Costco Wholesale Cmp. v. New 

York State Liquor Authority, 125 A.D.3d 775, 776 (N.Y. App. Div. 2015) (agency determination 

is arbitrary and will be overturned "when it is taken without sound basis in reason or regard to 

the facts"). 

The lack of transparency regarding the SLODs the Federation selects and uses as the 
basis for its enforcement of GR 410 runs contrary to basic notions of notice and due process, and 
seriously calls into question the fairness of the Federation's enforcement scheme. At a minimum, this 
amplifies the need for the operative SLODs to be based on scientific methodology and to be supported by 
reliable scientific evidence. 
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Petitioners are not suggesting the Federation must prove Petitioners intentionally 

caused acepromazine to be administered to FONTEYN or that FONTEYN's performance was 

affected. What Petitioners argue - and what the evidence shows - is that the Federation's 

unilateral decision to apply a 2 ng/ml SLOD in defining what constitutes a violation under GR 

410 is completely unsupported by scientific evidence and thus was arbitrary. 

I. Under the Federation's Rules, Screening Limits of Detection are not "zero 
tolerance." 

The Federation has two separate rules that define violations of its drug policy: GR 

409 and GR 410. 

GR 409 (the "Prohibited Substance Provisions") strictly bans any horse from 

competition "if it has been administered in any mmmer or otherwise contained in its tissues, body 

fluids or excreta a prohibited substance as defined in the FEI Equine Anti-Doping and Controlled 

Medication Regulations[.]" There is no dispute that acepromazine is not a "prohibited 

substance" under GR 409. 

GR 410 (the "Therapeutic Substance Provision") prohibits any horse from 

competing with a "forbidden substance," which the rule defines, in relevant pati, as "[a]ny 

stimulant, depressant, tranquilizer, local anesthetic, psychotropic (mood and/or behavior altering) 

substance, or drug which might affect the performance of a horse ... or any metabolite and/or 

analogue of any such substance or drug .. .. " (Emphasis added). 

As the Federation explains to members on its website, the Federation does not 

follow a "zero tolerance" policy with respect to forbidden substances: 

The USEF Equine Drugs and Medications Program does not utilize the 
term "trace amount." This is a term that is commonly used to describe an 
amount that is believed to be associated with no pharmacological effect. 

* * * 
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"Zero tolerance" was a term used to describe the policy that any amount of 
a forbidden substance would constitute a positive finding. However, with 
improved testing teclmology and the ability to detect substances at lower 
levels, the detection of some substances could occur well outside a 
reasonable expectation for pharmacological effect? 

Instead, the Federation utilizes SLODs, which the Federation unilaterally selects and does not 

disclose to its membership. "The use of Screening Limit of Detection (SLOD) takes into 

consideration the improvement in technology and the risk assessment of the specific substance 

and provides a limit at which excess is considered a positive finding."3 

Kent Allen, Chairman of the Federation's Equine Drugs and Medications 

Committee, confirmed that the 2 ng/ml SLOD applied in this case is not a "zero tolerance" 

testing threshold (i.e., the minimum limit of detection at which the laboratory can determine a 

given substance is present, based on the nature of the lab's equipment and methods). "Rather, it 

is tied to the potential for abuse and the ability of this drug to enhance/alter the performance of a 

show horse."4 Dr. George Maylin, the Federation' s chief witness in this case, likewise 

acknowledged that the SLOD is intended to be tied to performance and not "zero tolerance."5 

II. None of the justifications cited by the Hearing Committee support the application of 
a 2 ng/ml SLOD for acepromazine. 

A. No evidence - scientific, anecdotal, or otherwise - supports the 2 ng/ml 
SLOD. 

The 2 ng/ml SLOD is not based on any scientific data or methodology - a fact 

which the Federation conceded. Dr. Maylin acknowledged that the 2ng/ml HEPS concentration 

2 

3 

https:/ /www .usef.org/documents/Equine Welfare/ 12HourRuleF AQ .pdf. 

!d. 
4 Affidavit of Joel B. Turner (Nov. 24, 2015), Exh. B: Hrg. Ex. P15.8, Affidavit of Kent 

Allen, D.V.M., at~ 12 (May 6, 2015). 
5 Turner Aff., Exh. A: Hrg. Tr. at46:25-47:12. 
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level does not bear any scientifically established relationship to the ability of acepromazine to 

affect the performance of any horse. 6 

The Hearing Committee neve1theless stated that the 2 ng/ml SLOD was 

"confirmed by administration trials and other anecdotal evidence compiled by Dr. Maylin."7 But 

Dr. Maylin's testimony focused solely on visual observations of the perceived effects of 

acepromazine on a horse's behavior - not how those perceived effects might translate to the 

concentration of metabolite detectable in a horse's urine.8 

Not a single witness called by the Federation could testify to any connection 

between their anecdotal (and undocumented) observations of horse behavior following 

administration of acepromazine and the level of metabolite detectable in the horse's urine. The 

testimony by Drs. Maylin and Schumacher was that they believe - or are concerned about the 

possibility - that "small" doses of acepromazine administered close in time to competition could 

affect performance. 9 

But the correlation between dosage, time of administration, and performance 

effects is not what is at issue here. The relevant issue is the conelation between performance 

effects and test results. The Committee's conclusion that the 2 ng/ml SLOD was "confi1med by 

6 ld. at 56:3-15. 
7 Turner Aff., Exh. C: Decision, p. 8 (July 27, 2015). 
8 E.g., Turner Aff., Exh. A: Hrg. Tr. at 77:6-78:17 (Dr. May lin describing his personal 

observation of one horse after he administered a so-called "hub dose" of acepromazine ). Dr. May lin also 
testified that in a "hub dosing" scenario he would expect a detectable level of the acepromazine parent 
molecule to be present in a horse's blood sample. Jd. at 60:10-13. No acepromazine was detected in 
FONTEYN's blood in this case. ld. at 60:14-22. 

9 See, e.g., Turner Aff., Exh. A: Hrg. Tr. at 46:7-24; 68:10-69:13 (Maylin testimony); 
104:15-105:12 (Schumacher testimony); Turner Aff., Exh. B: Hrg. Ex. Pl5.8, Aff. K. Allen, at~ 10. 

5 

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



administration trials and other anecdotal evidence compiled by Dr. Maylin" is simply incorrect. 10 

The Federation offered zero affirmative evidence to that effect. 

B. FEI's use of a 2 ng/ml threshold does not provide justification for the 
Federation's use of a 2 ng/ml SLOD. 

The Federation claims its use of a 2 ng/ml SLOD is supported because 

laboratories for the Federation Equestre Internationale ("FEI") currently use the same baseline-

an explanation the Hearing Committee apparently credited. 11 But the limited evidence presented 

at the hearing indicates that FEI has no scientific support for its use of the 2 ng/ml level, either. 

Dr. Maylin confinned that, as far as he is aware, FEI has not demonstrated that the 2 ng/ml 

metabolite measure indicates the presence of acepromazine at a level that could potentially 

impact the performance of a horse. 12 He testified: "It's an assumption as opposed to based on 

hard cold fact." 13 

In addition to lacking scientific support, there IS no evidence that the FEI 

threshold reflects any sort of widespread agreement m the veterinary community about 

10 Turner Aff., Exh. C: Decision, p. 8. As a related issue, Dr. Maylin 's hearing testimony 
does not qualify as reliable scientific evidence and should have been excluded or stricken by the 
Committee on Petitioners' motion. See Turner Aff., Exh. A: Hrg. Tr. at 127:14-128:25 . Expert opinions 
must be based on methods generally accepted within the scientific community as reliable and must have a 
proper foundation which supp01ts reliance on those methods to reach the conclusions offered in a specific 
case. E.g., Parker v. Mobil Oil Corp., 857 N.E.2d 1114, 1119-20 (N.Y. 2006) (in part applying F1ye v. 
U.S., 293 F. 1013 (D.C. Cir. 1923)). Dr. Maylin 's testimony was not based on generally accepted 
scientific methodology and he offered no scientific basis for the 2 ng/ml SLOD. But the Cowt need not 
resolve the admissibility issue to rule in Petitioners' favor because Dr. Maylin's testimony - regardless of 
its lack of any scientific basis - simply does not address the relevant issue of the correlation between 
pharmacological effects of acepromazine and the 2 ng/ml SLOD REPS concentration in urine. 

11 See Turner Aff., Exh. C: Decision, p. 8 ("In this case, the Federation did not pluck the 
2ng/ml threshold out of thin air. Instead, the testimony was that the Federation adopted the standard 
utilized internationally by FEI."). 

12 

13 

Turner Aff., Exh. A: Hrg. Tr. at 82:15-83:15. 

!d. at 83:14-15 (emphasis added). 
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appropriate drug testing policy for acepromazine.14 FEI laboratories do not publish their baseline 

detection levels, so there is little oppmttmity for review or debate. Dr. Schumacher - a former 

member of FEI's Veterinary Committee and current member of FEI's list group - was 

specifically unwilling to testify that there is a worldwide consensus.15 Also, notably, neither of 

the Federation's witnesses who had any direct involvement in FEI- Dr. Schumacher and Mr. 

Lomangino16 -were involved in FEI when it made the decision to use the 2 ng/ml level for 

. 17 acepromazme. 

Accordingly, the Federation's reference to FEI does not render the determination 

here any less arbitrary. 

C. The Federation's goal of detection and deterrence of novel doping methods 
does not justify the use of the 2 ng/ml SLOD. 

The Hearing Committee also attempted to justify the 2 ng/ml SLOD as a means to 

potentially "detect and deter novel methods of using forbidden substances to produce subtle 

effects in a competing horse." 18 In other words, based on pure speculation- because there is no 

evidence in the record - that there might be, now or in the future, some method of administering 

acepromazine so as to affect a horse's performance while resulting in a metabolite concentration 

of less than 10 ng/ml, the Committee concluded it was appropriate for the Federation to select a 

SLOD that is mtificially lower than any scientific evidence suggests is reasonable. But that is 

14 The Committee erroneously concluded that "the Federation set its 2 ng/ml threshold 
based on the 'worldwide consensus' in the show horse arena reflected by the FEI international 
standard .... " Turner Aff., Exh. C: Decision, p. 8. 

15 Turner Aff., Exh. A: Hrg. Tr. at 115:15-116:12. 
16 Dr. Allen is also affiliated with FEI, but he did not testify at the hearing and his affidavit 

merely corroborates the testimony that FEI uses the 2ng/ml threshold. 
17 Tumer Aff., Exh. A: Hrg. Tr. at 116:7-15. 
18 Turner Aff., Exh. C: Decision, p. 8. 
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simply a justification for a zero tolerance standard - which is contrary to the Federation' s stated 

policy for enforcing GR 410. 

Tllis case does not present the question of whether the Federation could or should 

hypothetically adopt a "zero tolerance" enforcement policy for acepromazine or other forbidden 

substances. The issue here is whether- given that GR 410 is not a zero tolerance rule but rather 

is designed to target possible effects on performance by therapeutic drugs - there exists a 

reasonable basis in fact (i.e., not arbitrary) for applying a 2 ng/ml SLOD to define violations of 

GR 410. Unless GR 410 is to be interpreted as a zero tolerance rule, speculative concern about 

currently unknown doping techniques is not a reasonable justification. 

III. Reliable scientific evidence supports a SLOD of at least 10 ng/ml. 

The Federation's assertion that the 2 ng/mllevel of detection is reasonable due to 

concerns about "small" doses of acepromazine might be acceptable if there was a complete 

absence of reliable scientific data from which conclusions can be drawn regarding the correlation 

between pharmacological effects of acepromazine in horses and the metabolite levels detected in 

unne. But that is not the case, as Dr. Cynthia Cole testified. 

Dr. Cole testified that reliable scientific data does exist to suggest that, as a 

conservative measure, HEPS concentrations would need to be at least 10 ng/ml to indicate the 

possibility of pharmacologically sig1lificant effects.19 Dr. Cole reviewed published studies, 

conducted using methods that are scientifically reliable and generally accepted in the scientific 

community?0 Significantly, the 10 ng/ml SL~D recommended by the Racing Medication and 

Testing Consm1ium ("RMTC") is based on scientific data linking dosage to HEPS concentration 

19 Turner Aff., Exh. A: Hrg. Tr. 137:25-146:24. The Federation stipulated that Dr. Cole is a 
qualified expert in pharmacology and drug testing. Id at 131 :3-132:3 . 

20 Id. at 147:8-17; 149:7-16. 
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m unne. RMTC used a conservative resolve time of 48 hours for a normal therapeutic dose of 

0.05 ml/kg acepromazine administered intravenously and determined, based on the scientific 

data, that should yield a HEPS concentration greater than 10 ng/ml.21 

The Hearing Committee criticized Dr. Cole's reliance on the RMTC study 

because it was not "designed to rule out subtle effects from acepromazine."22 But Dr. Cole also 

referred to another published study which indicates that the effects of acepromazine with respect 

to sedation and responsiveness generally last only four to six hours.23 In that study, large doses 

(roughly 57 ml) were adniinistered to six horses, and sedation and responsiveness were measured 

both quantitatively (e.g., head-to-floor, blood pressure, pulse, pupil response) and qualitatively 

(subjective observation, response to startle stimuli). Based on the scientific literature, her own 

professional experience and the experience of other clinicians, Dr. Cole testified that 48 hours is 

a "reasonable" and, indeed, a "conservative" withdraw time for acepromazine.24 

The Committee also suggested the RMTC study is insufficient because it was 

conducted using a therapeutic dose administered 48 hours out and "was not designed to consider 

smaller doses given closer in time."25 But Dr. Cole directly addressed that issue and testified 

that, based on kinetics - which are scientific principles and not mere speculation - one can 

extrapolate from the available data that if acepromazine was administered closer in time in a 

21 !d. at 168:20-171:11. 
22 Turner Aff., Exh. C: Decision, p. 7 fn. 7. 
23 Turner Aff., Exh. A: Hrg. Tr. at 138: I 1-140:25, discussing Manoum, et al. , 

Pharmacokinetics and pharmacodynamics of acepromazine in horses (American Journal of Veterinary 
Research, Oct. 1994). 

24 !d. at 142:11-14 (48 hours is "[a] very conservative estimate given that ACE probably 
doesn't last longer than four to six hours at most"); 169:2-3 ("We are all really certain that 48 hours 
would be reasonable."); 170:14-172:17. 

25 Turner Aff., Exh. C: Decision, p. 7 fn. 7. 
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dose sufficient to have a pharmacological effect, the result would still be a HEPS concentration 

above 10 ng/ml.26 

Dr. Cole testified: 

I am not disputing that small doses will sedate or take the edge off a horse. 
Based on the kinetics, those small doses would produce concentrations 
well above ten nanograms per ml. That's my conclusion.27 

In other words: 

[I]f you could magically produce a concentration of ten nanograms per ml 
in that urine, that horse would not be sedated. It's not sedated 48 hours 
after that dosage. It's not going to be sedated. That's a pharmacological 

. . 1 28 pnnctp e. 

The Committee summarily disregarded Dr. Cole's opinions as "unsupported extrapolations,"29 

but in fact Dr. Cole's extrapolations were based on accepted scientific methodology.30 

The fact that science has not "definitively" established the negative proposition -

i. e., that a 2 ng/ml metabolite concentration could not possibly indicate any pharmacological 

effect - does not make the Federation's decision to use a 2 ng/ml SLOD reasonable. Very little 

in the realm of science is ever "definitive," but that does not justify disregarding the existing 

scientific research and abandoning scientific methodology altogether. Nevertheless, the 

Committee's Decision effectively endorses such an approach, dismissing Dr. Cole's testimony as 

unsupported, while giving full credence to Dr. Maylin - who testified that he believes any study 

performed with fewer than 30 horses is unreliable and therefore he is free to substitute his own, 

anecdotal observations and similar observations reported to him by others (none of which relate 

26 

27 

28 

29 

Turner Aff., Exh. A: Hrg. Tr. at 143:23-146:24;182:16-185:4. 

Jd. at 145:5-9. 

I d. at 180:19-25. 

Turner Aff., Exh. C: Decision, p. 6. 
30 Dr. Cole acknowledged the extrapolation is not " perfect," but that it is a "fairly good" 

prediction based on the scientific data. Turner Aff., Exh. A: Hrg. Tr. at 184: 16-1 85:6. 
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to HEPS concentrations in urine).31 That is virtually the definition of arbitrary and is not an 

appropriate basis for enforcing a perfonnance-based therapeutic substance rule like GR 410. 

CONCLUSION 

Petitioners acknowledge that there may be numerous therapeutic drugs which are 

not well studied and for which reliable scientific evidence regarding pharmacological effects and 

testing concentrations may not be available to be used by the Federation in selecting a SLOD. 

For such drugs, it would perhaps be reasonable for the Federation to rely on the type of anecdotal 

and purely qualitative information presented by the Federation in this case. 

But that is not the case with acepromazine, which has been studied in horses for 

decades and has been the subject of controlled research studies concerning the duration of 

pharmacological effects and the degradation of metabolites in urine. None of that research - or 

any of the anecdotal evidence related by the Federation' s witnesses - indicates that a 2 ng/ml 

concentration of HEPS in urine correlates with any potential effect on a horse' s performance at 

the time of competition. To the contrary, as Dr. Cole testified in some detail, the objective 

research and principles of pharmacology suggest that no such effects are indicated by a 

concentration of less than 1 0 ng/ml. 

The use of a 2 ng/ml SLOD as a basis for prosecuting Petitioners under GR 410 

was arbitrary, umeasonable, and not supported by the facts. Petitioners' Verified Petition should 

be granted in its entirety and this Court should vacate Respondent's July 27, 2015 Decision. 

31 Turner Aff., Exh. A: Hrg. Tr. at 67:22-72:3. The Committee further criticizes Dr. Cole 
for not submitting into evidence all of the scientific data she reviewed and relied upon in her testimony
but Dr. Maylin did not submit any documentary support for his opinions. 
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Dated: November 24,2015 

0128991.0616187 4845-6527-1595v2 
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