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Petitioners Archibald Cox III and Meredith Mateo (collectively, 

"Petitioners") respectfully request that this Court vacate a Final Order issued by 

the United States Equestrian Federation Inc. ("USEF") on August 20, 2015. That 

order found violations of USEF's anti-doping rules, imposed fines, and suspended 

Respondent Cox. In the alternative, Petitioners request that the Court order a 

hearing to determine whether the scientific evidence upon which Petitioners' 

violations were entirely based has attained general acceptance in the relevant 

scientific community, as required under New York law. 

I. INTRODUCTION 

Respondent USEF, the national govemmg body of the equestrian sport, 

prohibits its members from administering gamma-aminobutyric acid ("GABA"), a 

naturally occurring amino acid, to horses shown at USEF -sanctioned competitions. 

On August 20, 2015, USEF found that two of its members -Petitioners Cox (a 

horse trainer) and Mateo (a horse owner) -violated this rule based solely on the 

results of a novel and unproven testing protocol that purported to show elevated 

levels of GABA in Petitioners' show horse, Cartaire. USEF's disciplinary action is 

quasi-penal and will certainly cause significant harm to the reputations of both 

Petitioners, and jeopardize the esteemed career of Petitioner Cox, a professional 

horse trainer. 

Since GABA is a naturally occurring substance (endogenous to horses and 

humans), USEF prosecutes perceived drugging violations through the detection of 
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GABA in excess of "natural" levels. But the natural or endogenous level of 

GABA in horses is not yet scientifically known, as described below and in the 

expert's affidavit filed herewith. Because the reliability of USEF's GABA 

protocol is belied by reputable science, and has not been validated or accepted by 

any expert outside of USEF, the Final Order at issue is not supported by 

"substantial evidence" within the meaning of CPLR 7803( 4), and should therefore 

be vacated. USEF has no other evidence. 

At the hearing in this matter in June 2015, USEF presented no direct 

evidence proving the alleged misconduct. Instead, USEF relied exclusively on test 

results reporting a GABA level above USEF's "action level" - an ever-changing 

threshold USEF alone determined (and later cut in half) - which USEF claims 

exceeds a horse's normal GABA level. Both the action level and testing procedure 

were developed and recommended by Dr. George Maylin, a veterinary toxicologist 

and long-time retained consultant for USEF. This fledgling protocol cannot, 

however, provide a sufficiently reliable basis to support USEF's prosecution under 

New York law because (1) it is not supported by any peer-reviewed scientific 

literature; (2) it has not been validated through a controlled, consistent, and 

repeatable study; and (3) it has not received any acceptance beyond USEF's own 

experts, much less general acceptance in the scientific community. In fact, 

scientists' understanding of equine GABA levels is so novel and fluctuating that, to 
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date, no laboratory in the United States has been accredited to report quantitative 

GABA levels -the precise evidence at issue here. 

This Petition asks the Court to vacate USEF's Final Order or, in the 

alternative, order a hearing and limited discovery to determine whether USEF's 

GABA protocol has attained general acceptance in the relevant scientific 

community, such that USEF may fairly discipline its members solely on the basis 

of the protocol's test results. Petitioners submit that, after a review of the record 

and/or a hearing conducted pursuant to Frye v. United States, 293 F. 1013 (D.C. 

Cir. 1923), and after assessing requisite reliability and fairness, the Court will find 

the protocol has not achieved an adequate level of acceptance and reliability. 

II. FACTS AND PROCEDURAL BACKGROUND 

A. Respondent United States Equestrian Federation, Inc. 

USEF is the sole national governing body of the equestrian sport. USEF's 

bylaws provide that its rules shall be applied and interpreted pursuant to New York 

law. [See USEF Bylaw 702, Ex. 21
.] USEF members are subject to disciplinary 

action for violations ofUSEF's administrative rules, including, but not limited to, 

violations of rules governing equine drugs and medications. [See USEF GR 412, 

Ex. 3.] The hearing in this matter occurred on June 24, 2015, and USEF issued its 

Final Order on August 24, 2015. 

1 To avoid confusion, the exhibits filed herewith have been renumbered from their use in the 
record below. 
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B. USEF's GABA Protocol. 

GABA is a naturally occurring substance that USEF contends, but has not 

proven, produces a calming effect in horses. On February 22, 2012, USEF (and a 

few other equine organizers) announced that it was banning the use of any product 

containing GABA. [See USEF's Press Release dated Feb. 22, 2012, at Ex. 12.] 

To enforce its ban, USEF looked to its long-time retained consultant, Dr. 

George May lin, to develop a method for testing GABA levels in equine blood 

samples. [See United States Equestrian Federation v. Archibald Cox, IlL et al., 

Federation File No. 2015-04, June 24, 2015 Hearing ("Cox Hearing"), Ex. 4, Tr. at 

228:13-231 :21.] No such protocol existed in any scientific journals, and so USEF 

simply created one in-house. In so doing, USEF sidestepped any third-party 

scientific validation. USEF's Dr. Maylin conducted an informal, unpublished 

"population study" of pleasure horses and, separately, 100 thoroughbred race 

horses attempting to determine the normal physiological level of GABA in all 

horses. [See G. May lin, Determination of Gamma Amino butyric Acid (GABA) in 

Horse Plasma, Ex. 5, at 71.] Each of the subject horses' blood samples was 

examined using "EZ-Faast," a laboratory testing kit designed for use with liquid 

chromatography-mass spectrometry in analyzing several amino acids and protein 

hydrolysate samples. [See Cox Hearing, Ex. 4, Tr. at 228:24-231 :5.] 

After applying four standard deviations to the mean sample result (to 

account for the wide variation in naturally occurring GABA levels), Dr. May lin 
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arrived at what he contended is a threshold value of 190 nanograms of GABA per 

milliliter of blood ("ng/ml"). [See Cox Hearing, Ex. 4, at 231:6-231 :21.] Dr. 

Maylin prepared a paper describing his informal study, which he presented at the 

International Conference ofVeterinarian and Racing Analysts ("ICRA V") in a IS

minute lecture (only). [See Cox Hearing, Ex. 4, Tr. at 229:7- 232:19.] 

Significantly, this novel protocol is not a published, repeatable or peer-reviewed 

study. [See Affidavit of Dr. Steven A. Barker, filed herewith (the "Barker 

Affidavit"), at~~ 3(a)-(c); 30-33; United States Equestrian Federation, Inc. v. 

Patricia Jenkins, USEF File No. 2012-42, July 25, 2012 Hearing ("Jenkins 

Hearing"), Ex. 9, at 227:3- 228:2; June 11, 2015 email from A. Foreman 

(prosecuting counsel for USEF) to Petitioner A. Cox, Ex. 7, at 2.] Based on this 

informal experiment, Dr. Maylin recommended that USEF implement an "action 

level" of 190 ng/ml, meaning that USEF should only prosecute members based on 

test results showing GABA levels of 190 ng/ml or higher in horses. [See Cox 

Hearing, Ex. 4, at 232:12- 232:15.] 

USEF agreed and implemented an "action level" (at which USEF 

prosecutes) of 190 ng/ml. However, for a period of time, USEF also determined 

the normal physiological level of equine GABA to be 62 ng/ml based on a separate 

informal population study (more or less performed in-house) by USEF employee, 

Thomas Lomangino, the Director ofUSEF's laboratory. [See Cox Hearing, Ex. 4, 

at 120:6- 120:19.] Then, sometime in the summer of2014, USEF abruptly 
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changed course yet again and elected to lower the action level from 190 ng/ml to 

100 ng/ml. [See Final Order, Ex. 6, at 12-14.] USEF did so based on anecdotal 

reports that its members were using smaller doses of GABA to achieve levels 

below the action level of 190 ng/ml. [See id.] Significantly, no published 

scientific study had determined that there is a uniform equine endogenous GABA 

level, much less that it had been reduced by nearly 50 percent somehow. [See 

Barker Affidavit at ,-r,-r 35, 3(b), 3(c), and 24.] 

USEF prosecuted Petitioners using this greatly reduced action level of 100 

ng/ml, and still uses that action level today. [See June 11, 2015 email from A. 

Foreman to A. Cox, Ex. 7, at 1.] 

C. Petitioners Mateo and Cox 

Petitioners Mateo and Cox are members of USEF. Petitioner Mateo is the 

owner of a horse named Cartaire. Petitioner Cox is Cartaire's trainer. On or about 

August 14, 2014, Petitioners exhibited Cartaire at a USEF -sanctioned event. 

There, USEF officials collected samples ofCartaire's blood and determined that 

the samples contained an average GABA level of 188 ng/ml, an amount which 

exceeded USEF's recently-reduced "action level" of 100 ng/ml. [See Official 

Charge Form and Notice of Charge, Ex. 8; Final Order, Ex. 6, at 15.] 

D. ProceduraiBackground 

On August 20, 2015, the USEF Hearing Committee issued its Findings and 

Decision, a copy of which is filed herewith as Exhibit 6 (the "Final Order"). 
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USEF's Final Order finds that, on August 14, 2014, Petitioners violated USEF 

General Rules 410 and 411 by exhibiting their horse, Cartaire, with excessive 

GABA levels." As punishment for the violations, the Hearing Committee found 

Petitioner Cox not to be in good standing, fined him $5,000, and suspended his 

membership for five months. [Final Order, Ex. 6, at 25-26.] The Hearing 

Committee also ordered Petitioner Mateo to return all "trophies, prizes, ribbons, 

and monies" won by Cartaire at the Blenheim Competition, and to pay a $300 fee. 

[Id. at 26.] 

III. STANDARD OF REVIEW 

Respondent USEF's disciplinary decisions are subject to review by this 

Court pursuant to CPLR Article 78. Section 7803 authorizes the Court to review, 

among other things, "whether a determination made as a result of a hearing held, 

and at which evidence was taken, pursuant to direction by law is, on the entire 

record, supported by substantial evidence." CPLR 7803( 4)( emphasis added). 

"While the quantum of evidence that rises to the level of 'substantial' cannot 

be precisely defined, the inquiry is whether in the end the finding is supported by 

the kind of evidence on which responsible persons are accustomed to rely in 

serious affairs." Lahey v. Kelly, 71 N.Y.2d 135, 140 (1987). Substantial evidence 

must "inspire confidence" and cannot be the product of"bare surmise, conjecture, 

speculation or rumor." 300 Gramatan Ave. Assocs. v. State Div. of Human Rights, 

45 N.Y.2d 176, 180 (1978). "In final analysis, substantial evidence consists of 
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proof within the whole record of such quality and quantity as to generate 

conviction in and persuade a fair and detached fact finder that, from that proof as a 

premise, a conclusion or ultimate fact may be extracted reasonably probatively and 

logically." Id. at 181. 

Where the reliability and admissibility of scientific evidence is concerned, 

New York law requires that the proponent of such evidence demonstrate that the 

underlying principle or procedure has gained "general acceptance in its specified 

field." People v. Wesley, 83 N.Y.2d 417, 422-23 (1994). 

IV. ARGUMENT 

This Court should vacate the Final Order which disciplined Petitioners for 

alleged doping violations because USEF's only evidence is not scientifically 

sound. The Final Order is thus not supported by substantial evidence. It is 

undisputed that USEF has not presented any direct evidence proving the alleged 

misconduct. No eyewitness saw anyone inject Cartaire with GABA. No 

eyewitness observed the horse showing signs of sedation. And no one heard either 

Petitioner admit to drugging the horse. Instead, the sole evidence implicating 

Petitioners arises out ofUSEF's novel and unproven GABA testing protocol. The 

principal question for the Court, therefore, is whether USEF's GABA protocol has 

attained general acceptance in the relevant scientific community, such that USEF 

may fairly discipline its members on the basis of the protocol's test results alone. 

Petitioners submit that, after a review of the record andlor a hearing conducted 
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pursuant to Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), the Court will 

conclude that neither the protocol nor the convictions here are supported by 

generally accepted and reliable science. 

A. USEF'S GABA TESTING PROTOCOL HAS NOT RECEIVED 
GENERAL ACCEPTANCE IN THE SCIENTIFIC 
COMMUNITY. 

1. The Frye Standard 

For nearly 100 years, New York courts have applied the Frye standard in 

evaluating the reliability and admissibility of novel scientific evidence. See, e.g., 

People v. Wesley, 83 N.Y.2d 417, 422-23 (1994) (applying the Frye standard in 

assessing "the acceptance by the relevant scientific community of the reliability of 

DNA evidence"). "The long-recognized rule of Frye ... is that expert testimony 

based on scientific principles is admissible but only after a principle or procedure 

has 'gained general acceptance' in its specified field." Wesley, 83 N.Y.2d at 422; 

see also Cornell v. 360 West 51st Street Realty, LLC, 22 N.Y.3d 762, 780 (2014) 

(noting that courts "have never insisted that the particular procedure be 

'unanimously endorsed' by scientists rather than 'generally acceptable as 

reliable"'). 

Unlike the more liberal standard announced in Daubert v. Merrell Dow 

Pharmaceuticals, Inc., 509 U.S. 579 (1993), the Frye standard "emphasizes 

counting scientists' votes rather than ... verifying the soundness of a scientific 
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conclusion." People v. Wesley, 83 N.Y.2d 417, 439 (1994) (concurring opinion) 

(emphasis added). By focusing on the degree to which an expert's methodology 

has been endorsed by other experts, the Frye analysis reveals "whether the expert's 

conclusion is based upon accepted scientific principles, rather than simply the 

expert's own unsupported beliefs." Lugo v. New York City Health & Hospitals 

Corp., 89 A.D.3d 42, 56 (A.D. 2d Dep't 2011). 

The Frye standard is more than merely an evidentiary rule applied in courts; 

it serves the important purpose of preventing a trier of fact from being misled by 

speculative, unproven theories offered by witnesses endowed with the enhanced 

title of"expert." See Styles v. General Motors Corp., 20 A.D.3d 338, 342 (1st 

Dep 't 2005) ("The Frye general acceptance test is intended to protect juries from 

being misled by expert opinions that may be couched in formidable scientific 

terminology but that are based on fanciful theories.") (Catterson, J., concurring). 

To demonstrate the generally accepted reliability of a particular scientific 

procedure, the proponent of such evidence must present "judicial opinions, 

scientific or legal writings, or expert opinion other than that of the proffered 

expert." Selig v. Pfizer, 185 Misc. 2d 600, 605 (Sup. Ct. N.Y. Co. 2000) (emphasis 

added), quoting Cameron v. Knapp, 137 Misc. 2d 373, 375 (Sup. Ct. N.Y. Co. 

1987). Therefore, USEF, as the proponent of the challenged scientific evidence, 

cannot satisfy its burden by simply self-endorsing its own GABA protocol. 

- 10-

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



2. USEF's GABA Protocol Does Not Satisfy Frye. 

USEF acknowledges that its GABA protocol constitutes scientific evidence. 

[See Final Order, Ex. 6 at 19.] However, the science underlying the protocol is 

still in its infancy and has not yet evolved to a degree inspiring confidence in its 

results or attaining general acceptance in the relevant scientific community. 

Just when a scientific principle or discovery crosses the line 
between the experimental and demonstrable stages is difficult to 
define. Somewhere in this twilight zone the evidential force of 
the principle must be recognized, and while courts will go a 
long way in admitting expert testimony deduced from a well
recognized scientific principle or discovery, the thing from 
which the deduction is made must be sufficiently established to 
have gained general acceptance in the particular field in which 
it belongs. 

Frye, 293 F. at 1014. 

By any measure, USEF's GABA protocol is a novel procedure and has not 

come close to achieving the consensus of reliability in the scientific community 

required under Frye. USEF's GABA testing protocol fails because (1) the protocol 

is not supported by any peer-reviewed research; [See Barker Affidavit at~ 3a.] (2) 

the protocol has not been published in any scientific journal after being property 

vetted or subjected to any repeatable study; [!d.] (3) the protocol produces widely 

varying and inconsistent results depending on whether a sample is tested using gas 

or liquid chromatography/mass spectrometry and such abnormal variances point to 

deeply flawed testing; [See Barker Affidavit at ~ 3d.] (4) USEF modified its 

"action level" for GABA prosecutions based on anecdotal reports, not on science 
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demonstrating that normal GABA levels in horses were somehow suddenly cut in 

half in 2014; [See Barker Affidavit at ,-r 3c.] (5) neither USEF's laboratory, nor 

any other laboratory, is accredited to conduct quantitative testing of GABA; [See 

Barker Affidavit at ,-r 3e.] and (6) two of the three test results upon which USEF 

relies here were not confirmed. [See Final Order, Ex. 6, at 16 n.10.] In light of 

these scientific deficiencies, the Court should vacate the Final Order finding as not 

supported by substantial evidence or, in the alternative, hold a hearing at which 

USEF will bear the burden of demonstrating that its GABA protocol, at the time 

Petitioners were charged, was supported by generally accepted science. 

(a) USEF's GABA Protocol is not Supported by Peer
Reviewed Research. 

USEF's Final Order incorrectly states that the research underlying its GABA 

protocol- a "population study" conducted by its long-time consultant, Dr. George 

Maylin- has been peer-reviewed. [See Final Order, Ex. 6, at 10.] USEF knows it 

needs to establish such credentials for its work, but it cannot. USEF's 

misunderstanding presumably stems from Dr. Maylin's testimony at the hearing 

below, which mentioned that his ICRA V paper was "reviewed" by three or four 

experts. [Cox Hearing, Ex. 4, at 232:4- 234:13.] But Dr. Maylin himself has 

acknowledged under oath that his study is not peer-reviewed. [See, e.g., Jenkins 

Hearing, Ex. 9, at 227:3 - 228:2 (emphasis added).] Instead, a handful of Dr. 

Maylin's friends and colleagues may have read his paper (and were polite enough 
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not to criticize it). No one peer-reviewed it, tested it for repeatability, analyzed its 

conclusions critically or published it. It was simply copied in a program for a 

conference, and nothing more. [See Barker Affidavit at ,-r 33.] 

Scientific research attains peer-review status through publication in a 

scientific journal that vets articles through a "peer-review" process. [See Barker 

Affidavit at ,-r 11.] This process requires independent experts, who are blinded to 

the identity of the author and the opinions of the other peer reviewers, to carefully 

scrutinize the soundness of the subject research and methodology. [See id. at ,-r12.] 

If the methodology produces repeatable and consistent results among a consensus 

of the peer reviewers, then the article is eligible for publication. [See id. at ,-r,-r12-

14.]2 Contrary to USEF's understanding, Dr. Maylin has not even attempted to 

publish his population study in a peer-reviewed scientific journal. 

Rather, Dr. Maylin's 15-minute ICRA V presentation was intended to serve 

only as "the basis for a peer-review scientific publication." [Jenkins Hearing, Ex. 

9, at 227:3-228:2 (emphasis added).] In other words, Dr. Maylin's methodology 

is not even ready for a peer-review process, much less validated by one. 3 

Other experts (even those designated by USEF) have similarly 

acknowledged under oath that Dr. Maylin's informal study has not yet achieved the 

requisite validation. For example, Dr. Lawrence Soma testified (on behalf of 

2 Petitioners submit Dr. Barker's Affidavit as part of this Petition to assist the Court in evaluating 
the scientific reliability ofUSEF's GABA protocol. Dr. Barker's testimony is not part of the 
record below. 
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USEF) that, to be accepted in the relevant scientific community, a study must be, 

among other things, repeatable. [Jenkins Hearing, Ex. 9, at 328:1 - 328:17.] Dr. 

Soma also confirmed that, to his knowledge, no one had either repeated or 

validated Dr. Maylin's method. [See id. at 328:18- 329:12.] 

And Dr. Soma was not willing to offer such an opinion himself: 

Q. And you didn't bring -- and you didn't come here today with 
that opinion, to say it is -- it is reliable or validated? 

A. I-- no. You're correct. 

[Id. at 329:23 - 330:1.] This testimony alone should remove all doubt as to 

whether the USEF's GABA protocol is sufficiently reliable or satisfies Frye. 

Indeed, under a test that "emphasizes counting scientists' votes," Selig, 185 Misc. 

2d at 605-06, USEF cannot even demonstrate any validation or a consensus among 

its own stable of experts. Prosecuting counsel for USEF has similarly 

acknowledged in writing that Dr. Maylin's population study is not peer-reviewed. 

[See June 11, 2015 email from A. Foreman to A. Cox, Ex. 7 at 2, ("I have provided 

you with Dr. Maylin's paper. It has not been peer-reviewed.") (emphasis added).] 

Nor can USEF cite to any other peer-reviewed study validating its GABA 

protocol. As a threshold matter, USEF cannot establish the endogenous level of 

GABA in show horses, like Cartaire, because no peer-reviewed study has 

attempted to calculate such a level. And to make matters worse, each of the non-
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peer-reviewed studies performed to date has arrived at significantly different 

results. 

(b) The Limited Research on Equine GABA Has Reported 
Widely Inconsistent Results. 

Without knowing the baseline level of endogenous GABA in a horse, under 

various circumstances, USEF has no basis to declare that a horse has been 

administered GABA in violation of General Rules 410 and 411. USEF's experts, 

Dr. Maylin and Mr. Lomangino, purport to establish such a baseline, but their 

respective analyses are problematic in many respects, even apart from their lack of 

acceptance in the relevant scientific community. In addition, each of the studies 

that has (even informally) looked at the endogenous level of GABA in horses has 

arrived at very different numbers, belying any suggestion of a scientifically reliable 

baseline. [See Barker Affidavit at~~ 3(b); 21-30; 34.] 

1. Unpublished Studies 

USEF has relied on certain unpublished "studies," two of which were 

conducted by its own retained experts, to support its contention that the 

endogenous level of GABA in horses is both known and accepted. [See Barker 

Affidavit at ~~ 25-30.] But these studies have arrived at dramatically different 

thresholds of 85, 110, and 190 ng/ml. [See id. at ,-r~ 3(b); 34.] And each of the 

informal studies was scientifically flawed in several respects, preventing any 

meaningful opportunity to validate either their methods or results. [See id at~~ 25-
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30 (discussing studies performed by Dr. George Maylin, Mr. Thomas Lomangino, 

and a summary of a study performed by the Racing Medication & Testing 

Consortium ("RMTC").] For example, these informal studies do not attempt to 

determine whether (1) GABA levels in a single horse fluctuate over time, or even 

within the same week or day based on circadian and other variables; (2) GABA 

levels fluctuate before and after activity; (3) GABA levels fluctuate based on the 

stress level of a horse; or ( 4) GABA levels fluctuate before and after feeding, or 

are otherwise affected by the nature of the feed. [See Barker Affidavit at ,-r,-r 19, 20, 

34.] 

11. Knych Study (a validated and published study) 

In April 2015, a peer-reviewed study at UC Davis by Dr. Heather Knych, 

entitled Endogenous Concentrations, Pharmacokinetics, and Selected 

Pharmacodynamic Effects of a Single Dose of Exogenous GABA in Horses (the 

"Knych Study"), was published in the Journal of Veterinary Pharmacology and 

Therapeutics. The Knych Study evaluated the pharmacologic effects of GABA on 

horses and, in particular, whether GABA produced a calming effect on horses. It 

concluded that GABA did not have such an effect. [See Knych Study, Ex. 11, at 

118.] 

Although the Knych Study did not set out to calculate a threshold 

physiological level of GABA in horses, it nevertheless found that, 
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Based on findings from the current study, there appears to be a 
great deal of variability in GABA plasma concentrations 
between horses, but no trends with respect to breed or age could 
be established. For assessment of variability in GABA 
concentrations within an individual horse, samples were 
collected from the same horses at five different points in time 
over the course of 2-weeks. While this method of assessment 
does not lend itself to statistical analyses of concentrations from 
individual horses at the different collection times, there are 
obvious disparities in concentrations between samples collected 
on different occasions from the same animal that is beyond 
analysis variability. This suggest that determining a normal 
threshold concentration may require incorporation of a safety 
factor to account for this variability. 

[!d. (emphasis added).] 

This scientifically validated observation directly undermines the reliability 

of the "population studies" espoused by USEF's paid consultants and employees, 

and at a minimum, negates any suggestion that these flawed untested studies have 

gained general acceptance in the relevant scientific community. [See Barker 

Affidavit at~~ 22-24.] Thus, because USEF's GABA protocol has not yet gained 

general acceptance or been perfected to a degree producing consistent and 

repeatable results, USEF's Final Order is not supported by substantial evidence. 

See 300 Gramatan Ave. Assocs. v. State Div. of Human Rights, 45 N.Y.2d 176, 180 

( 1978) (holding that substantial evidence must "inspire confidence" and cannot be 

the product of"bare surmise, conjecture, speculation or rumor"). 
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B. SEVERAL OTHER UNDISPUTED FACTS UNDERMINE THE 
RELIABILITY OF USEF'S GABA PROTOCOL. 

Numerous factors reveal that USEF's GABA protocol is scientifically 

unreliable, quite apart from its lack of any peer-reviewed validation or publication. 

The following examples are but a few of many indicia of unreliability: 

1. USEF's GABA Protocol Produces Widely Varying and 
Inconsistent Results Depending on Whether a Sample is 
Tested Using Gas or Liquid Chromatography/Mass 
Spectrometry. 

USEF admits that blood samples tested with Liquid Chromatography -

Mass Spectrometry ("LC/MS") as opposed to Gas Chromatography - Mass 

Spectrometry ("GC/MS") have produced dramatically different results. [See Final 

Order, Ex. 6, at 14 (referencing testimony from Dr. Maylin acknowledging that 

"the same sample tested with LC/MS would be 'at least twice as high' as it would 

under GC/MS testing").] This is not normal or scientifically expected. [Barker 

Affidavit at ,-r3(d).] Both LC/MS and GC/MS technology have been used for 

decades in testing for other compounds but, when applied to the same sample, do 

not and should not produce great variances in their respective results. [Jd.] USEF's 

admission that its protocol produces such variances when testing for GABA greatly 

undermines the reliability of any such test result. Indeed, established applications 

of LC/MS and GC/MS testing for other compounds typically produce results that 

are identical or within a 10-20 percent margin of error. [Barker Affidavit at ,-r36.] 
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There are no published studies that address or explain the significant disparity in 

USEF's GABA testing protocol- another alarming scientific red flag. 

As USEF pointed out in its Final Order, "Dr. Maylin acknowledged there 

was no published literature identifying the exact reporting difference between the 

two technologies." [Final Order, Ex. 6, at 14 n.8.] Nor has Dr. Maylin conducted 

a study to assess or quantify any such difference. [!d.] Yet at the hearing, USEF 

allowed Dr. Maylin to justify the different levels produced by each type of test 

based on his "40 years worth of analytical chemistry background." [!d.] And with 

no legitimate foundation, USEF allowed Dr. Maylin to opine that the GABA 

results for Cartaire, which were indisputably below Dr. Maylin's own 

recommended action level, "would have been well over the original 190 ng/ml 

threshold if the testing had been performed with LC/MS." [Final Order, Ex. 6, at 

15 n.9.] 

The fact that USEF' s GABA protocol produces varying results depending on 

whether a sample is tested using LC/MS or GC/MS is just one of many signs that 

the protocol is still unproven and unreliable. 

2. USEF Has Already Modified Its GABA "Action Level" 
Based on Anecdotal Reports Alone. 

One of the more telling signs that USEF's GABA protocol has not yet 

achieved scientific reliability is the fact that its own "action level" - the level at 

which USEF determines a horse has been administered GABA and prosecutes the 
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member - has become a movmg target. Notwithstanding Dr. Maylin's 

recommendation that USEF employ an action level of 190 ng/ml, which it initially 

did, USEF suddenly reduced the action level to 100 ng/ml in 2014, just before 

USEF charged Petitioners. It did so based on anecdotal reports4 that its members 

were titrating doses of GABA to achieve levels below 190 ng/ml. [See Final 

Order, Ex. 6 at 12-14 (quoting testimony of USEF consultants Thomas Lomangino 

and Steven Schumacher).] 

By arbitrarily cutting its action level in half, USEF effectively condemned 

horses with normal GABA levels over 100 ng/ml (documented by Dr. Maylin's 

own data) to the fate of incriminating blood samples, despite no administration of 

GABA. [Barker Affidavit at '1!35 and histogram therein at '1!29.] This unfounded 

decision significantly undermined Dr. Maylin's standard deviation, which was 

intended to account for normal variability from horse to horse and protect against 

false positive test results. [See Barker Affidavit at '1!35.] 

3. The Laboratory Used by USEF Is Not Even Accredited to 
Conduct Quantitative Testing of GABA Levels in Horses. 

All equine blood samples collected pursuant to USEF's GABA protocol are 

evaluated at a laboratory in Ohio, which is affiliated with USEF. However, this lab 

is not, and never has been, accredited by the American Association for Laboratory 

Accreditation ("A2LA") to conduct quantitative GABA analysis. [See Cox 

4 
Although USEF's Final Order asserts that its concern regarding titration was "backed up by administration studies 

performed by Dr. Maylin," [Final Order, Ex. 6, at 12], the details and data supporting these purported studies have 
never been disclosed, much less validated. 
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Hearing, Ex. 4, at 163: 14 - 163: 1 7.] In other words, the USEF lab has not been 

accredited to measure, calculate, or report a specific amount of GABA in a horse's 

blood. For this reason, the lab's reports may only state whether the lab detected 

GABA levels in excess of "normal" physiologic limits. [See Cox Hearing, Ex. 4, 

at 134:12 - 134:23.] This makes no sense since USEF's prosecution of its 

members, including Petitioners, is based on the level of and not merely the 

presence of GABA. Indeed, the mere detection of GABA without a quantitative 

analysis (which USEF's lab is not accredited to perform) provides no probative 

value. [See Barker Affidavit at ,-r,-r 3(e), 26, 37.] 

4. Two of Three Tests Upon Which USEF Relied in 
Prosecuting Petitioners Were Not Confirmed. 

Yet another troubling aspect of USEF' s Final Order is the fact that it relies, 

in part, on the unconfirmed results of two "screening tests" conducted at different 

events, which purported to show lower levels of GABA in Cartaire ( 41.52 ng/ml 

and 34.06 ng/ml). [See Final Order, Ex. 6, at 16 n.10.] In doing so, USEF violated 

its own rule of performing confirmatory testing of a sample before taking action 

against an alleged offender. [See id. (noting that "[w]hen a screening test turns up 

a result that might lead to action against a trainer . . . USEF performs . . . 

confirmatory testing").] USEF did not conduct any confirmatory testing on these 

other results it utilized in prosecuting Petitioners. 

USEF's practice of performing screening tests 1s analogous to a police 
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officer's use of a portable breath test ("PBT") during field sobriety testing, in that 

neither test is designed to prove violations, but rather to determine whether 

probable cause exists to take further action and confirm the suspected violation 

through additional testing. 

New York courts have routinely allowed the use of PBT screening test 

results to establish probable cause, but rejected the use of such results to prove the 

offense of driving under the influence. See, e.g., People v. Reed, 5 Misc. 3d 

1 032(A) (Sup. Ct. Bx. Co. 2004) ("It long has been recognized that the purpose of 

a field test is to provide probable cause for defendant's arrest, rather than to serve 

as evidence at trial.") (citing People v. Thomas, 70 N.Y.2d 823 (1987)). Likewise, 

USEF should not have considered these unconfirmed and unreliable screening tests 

for any purpose. 

C. FUNDAMENTAL FAIRNESS REQUIRES THAT USEF NOT 
PROSECUTE ITS MEMBERS SOLELY ON THE BASIS OF 
UNRELIABLE SCIENTIFIC EVIDENCE. 

While USEF may not be required to adhere stringently to the rules of 

evidence in conducting its disciplinary hearings, it must nevertheless refrain from 

prosecuting its members exclusively on the basis of unproven science. See Matter 

ofSowa v. Looney, 23 N.Y.2d 329, 334 (1968) (noting that "[t]here are rare cases 

in which admission of evidence, not only technically inadmissible under the rules 

of evidence applicable to judicial proceedings, but also prejudicial in effect and 

without probative force, will violate the fundamentals of a fair hearing"). 
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In Sowa, the Court of Appeals reviewed the Article 78 decision of the 

Appellate Division, which vacated the decision of a county commissioner of 

police dismissing a patrolman. [Id. at 333.] Notably, the Court of Appeals 

admonished the introduction of unreliable polygraph test results in an 

administrative disciplinary proceeding similar to the USEF hearing at issue here. 

[See id. at 334 (noting that "no proper foundation was made establishing the 

reliability of the particular polygraph tests administered to complainant and the 

two defense witnesses in this proceeding.").] Although the Court of Appeals 

ultimately upheld the police commissioner's decision dismissing the patrolman, it 

did so based on the fact that the entire record, including the corroborated direct 

testimony of the complainant, revealed substantial evidence supporting the police 

commissioner's findings. See id. at 335-336. 

Unlike Sowa, the GABA test results at issue here comprise the only evidence 

against Petitioners. Thus, before USEF disciplines its members based on 

quantitative test results purporting to show "abnormal" levels of an endogenous 

substance, fundamental fairness requires that the organization demonstrate its 

evidence is the product of reliable and verifiable science. It cannot do so. When 

the GABA protocol is reviewed for fairness and reliability, and in light of Frye, 

USEF falls woefully short of establishing that its test results are reliable or 

probative. Indeed, like the polygraph results at issue in Sowa, USEF's GABA test 

-23-

www.ratemyhorsepro.com

Rate
MyH

orse
PRO.co

m



results do not constitute credible evidence and should not have been admitted 

against Petitioners or considered by USEF's Hearing Committee. 

D. THE COURT SHOULD VACATE USEF'S FINAL ORDER 
GIVEN THAT THE GABA PROTOCOL IS SCIENTIFICALLY 
UNRELIABLE OR, IN THE ALTERNATIVE, CONDUCT A 
FRYE HEARING TO DETERMINE WHETHER THE 
PROTOCOL UTILIZES GENERALLY ACCEPTED 
SCIENTIFIC PRINCIPLES. 

Based on the foregoing facts, the Court should find that USEF's GABA 

protocol (and any derivative test result) is scientifically unreliable and, as such, 

cannot be used as the sole basis upon which USEF prosecutes and convicts its 

members of alleged doping violations. In the alternative, the Court should, at a 

minimum, conduct a Frye hearing at which USEF would bear the burden of 

demonstrating that its GABA protocol is based on generally accepted scientific 

principles. A Frye hearing is appropriate where, as here, one party attempts to rely 

upon novel scientific evidence, the reliability of which has not yet been addressed 

by another court. See Page v. Marusich, 51 A.D.3d 1201, 1202-03 (A.D. 3d Dep't 

2008) (holding that "[a] Frye hearing is appropriate to ascertain the reliability of 

novel scientific evidence, specifically, to determine whether the accepted 

techniques, when properly performed, generate results accepted as reliable within 

the scientific community generally"). 

Furthermore, the Court should require USEF to disclose in advance of the 

requested hearing all evidence upon which it intends to rely in establishing that its 
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GABA protocol rests on generally accepted scientific principles. Per USEF's 

Bylaws and General Rules, Petitioners were not entitled to conduct discovery 

before the hearing below. Accordingly, a limited amount of discovery is warranted 

here to ensure that Petitioners and, in tum, the Court, are prepared to meaningfully 

vet Respondent USEF's evidence. See Town of Pleasant Valley v. NY. Bd. of Real 

Property Services, 253 A.D.2d 8, 15 (2d Dep't 1999) (noting that discovery in an 

Article 78 proceeding may only commence by leave of court and "only where it is 

demonstrated that there is need for such relief'). 

Therefore, in the event the Court orders a Frye hearing, Petitioners 

respectfully request leave to conduct limited pre-hearing discovery, pursuant to 

C.P.L.R. § 408, to ascertain all documents, witnesses, and facts upon which USEF 

intends to rely in establishing that its GABA protocol is supported by generally 

accepted scientific principles. 

V. CONCLUSION 

For the foregoing reasons, Petitioners Archibald Cox III and Meredith 

Mateo respectfully request that the Court vacate USEF's August 20, 2015 Final 

Order. 
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