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PRELIMINARY STATEMENT

This Motion to Strike is submitted by Respondent United States Equestrian

Federation, Inc. (the “Federation”) for an Order striking new testimony and evidence submitted

with, or annexed as exhibits to the Petition that are not part of the Federation Hearing Record, and

therefore were never reviewed by the Federation’s Hearing Committee during its consideration of

the charge of violation of Federation rules against the Petitioners. In an Article 78 Proceeding, new

testimony and evidence that is not part of the hearing record before the administrative agency may

not be accepted. The Federation has submitted its responsive papers to the Petition without

responding to the Petitioner’s new testimony and evidence, because such material is not in the

record, and also because were the Federation to respond, it might have to submit, in rebuttal, new

testimony or other evidence that is also not in the record. Accordingly, the Federation would be

prejudiced were the court to consider such new material on the current submission record before

the Court.

This Article 78 Proceeding is brought by Petitioners Archibald Cox, III and Meredith

Mateo, members of the Federation, alleging that the Findings and Decision of the Federation’s

Hearing Committee dated August 20, 2015 (“Findings”) are not based upon substantial evidence

in the record. The Findings of the Hearing Committee were “final and effective” as of that date

(Findings, p. 27), and were not appealable within the Federation. (A copy of the Findings is

annexed as Exhibit A to the Affirmation of Ira A. .Finkelstein in Support of Motion to Strike, dated

January 13, 2016 (“Finkelstein Affirmation”). The evidentiary hearing occupied a full day, and

was recorded in a transcript of more than 400 pages. The Petitioners were represented by an
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attorney who had previously represented a Federation member in a Federation hearing involving

the same forbidden substance as the one involved in this proceeding. The Petitioners’ Federation

proceeding produced an evidentiary record consisting of more than 700 pages (“Evidence Book”).

It is beyond cavil under New York law that a court acting pursuant to Article 78 of the New

York Civil Practice Law and Rules to review final administrative determinations made after a

hearing may not accept, from any party, evidence or any other new matter “dehors the record.”

This Court has had occasion to apply this rule in previous Article 78 matters.

It is also the case that an Article 78 court will not entertain issues that a party failed to raise,

or arguments or objections that a party failed to make at the administrative hearing.

The Court’s review is limited to the evidence considered by the Hearing Committee in its

deliberations, and its assessment of that evidence. See, Lindemann v. American Horse Shows

Association, Inc., 222 A.D.2d 248, 634 N.Y.S.2d 697 (1st Dep’t 1995):

In an article 78 proceeding, the court's role is limited to ascertaining
whether a determination made after a hearing is supported by substantial
evidence. In reviewing the evidence, the court must defer to the fact-finder's
assessment of the evidence and the credibility of the witnesses (Matter of
Berenhaus v Ward, 70 N.Y.2d 436, 522 N.Y.S.2d 478, 517 N.E.2d 193). It is
axiomatic that the court may not weigh the evidence, choose between conflicting
proof, or substitute its assessment of the evidence or the credibility of the
witnesses for that of the Administrative Law Judge or hearing panel (Matter of
Deitch v Dole, 159 A.D.2d 311, 552 N.Y.S.2d 590).

* * *
In the instant case, the nisi prius court violated these fundamental

principles governing the application of article 78. It substituted its judgment for
that of the hearing panel.

(The American Horse Shows Association (AHSA), was the Federation’s predecessor Olympic

National Governing Body for equestrian sports. When the Federation was formed in 1994, it

adopted the Rule Book of the AHSA, including its Drugs and Medications and Hearing Rules).
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Accordingly, the Petitioners’ new evidence and arguments, which was not presented at the

hearing or in the written submissions considered at the hearing, should be stricken because they

have no relevance to the role of the Court in its review of the Federation’s determination under

Article 78.

Alternatively, the Court may dismiss the Petition and order the Petitioners to replead

without attaching, submitting, and referring to, the documents currently attached thereto as

Exhibits 9 (Soma Testimony), 13 and 14, and without submitting and referring to the Barker

Affidavit, and otherwise without alleging any new facts not a part of the Petitioners’ Federation

hearing Record.

AFFIDAVIT, TESTIMONY, DOCUMENTS AND
OTHER MATTERS THAT MUST BE STRICKEN

I.

THE AFFIDAVIT OF DR. STEVEN BARKER

The Affidavit of Steven Barker, sworn to December 15, 2015 (“Barker Affidavit”) is a 29-

page, 43-paragraph offer of (alleged) expert testimony that was never offered to the Hearing

Committee.1 (A copy of the Barker Affidavit is annexed to the Finkelstein Affirmation as Exhibit

B.)

Petitioners admit that the Barker Affidavit is being offered as testimony as part of the

Petition (Petitioners’ Memorandum of Law, footnote 2 at page 13). They characterize its purpose

1 The Federation’s prosecuting counsel could have objected to Dr. Barker’s qualifications to give his opinions had the
Petitioners called Dr. Barker to testify at the Federation hearing, or submitted his affidavit. The Hearing Committee
would then have had the opportunity to hear argument and rule. This is only one of many reasons why it would be
inappropriate for the Court to entertain the Barker Affidavit for the first time.
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as “part of this Petition to assist the Court in evaluating the scientific reliability of USEF's GABA

protocol.” (Id.; emphasis supplied). (The Barker Affidavit is not some mere aid to evaluation (even

if such an aid could be accepted); it is a 30 page piece of new expert witness testimony, replete

with scientific bar charts and graphs.) The only testimony that the Court may consider is competent

testimony presented to the Hearing Committee at the hearing.

The Petitioners may not challenge the Federation’s determination, at this late date, using

expert testimony – and scientific arguments -- that they failed to offer to the Hearing Committee,

and that therefore were unavailable for the Committee’s evaluation in making its determination.

The Barker Affidavit also makes allegations of fact, and makes arguments that were not

made in the hearing and therefore were waived. Additionally, if the Barker Affidavit is not stricken

the Federation must be given an opportunity to challenge Dr. Barker’s qualifications and submit

reply affidavits to new matter therein not presented at the hearing. Accepting the Barker Affidavit

would thus lead to a judicial proceeding that would be the very antithesis of the purposes of Article

78.

II.

THE SOMA TESTIMONY (EXHIBIT 9 TO THE PETITION)

Exhibit 9 to the Petition, also to be stricken, consists of excerpts from the cross-

examination of a Federation witness, Dr. Lawrence Soma in another Federation hearing (USEF v.

Jenkins) involving a rules violation charge against different Federation members (the “Soma

Testimony”). Dr. Soma did not testify in the Petitioners’ hearing. (A copy of the Soma Testimony

is annexed to the Finkelstein Affirmation as Exhibit C.)
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Petitioners’ counsel at the Federation hearing in this case, Michael Romm, objected to

Federation hearing counsel Alan Foreman introducing any of Dr. Soma’s transcript of testimony

in the prior matter. (Tr. 81:2 - 82:22). The Hearing Committee granted Mr. Romm’s motion, with

the proviso that if Mr. Romm ultimately offered, or raised an issue with regard to the subject matter

of Dr. Soma's prior testimony, Mr. Foreman would have the ability to rebut any of that testimony

by introducing Dr. Soma's transcript, but otherwise he would not. (Tr. 90:19 – 91:1). Mr. Romm

subsequently did not offer any of Dr. Soma’s testimony to the Hearing Committee or make an

issue of it, and therefore Mr. Foreman was precluded from offering any of it in rebuttal. Thereafter,

after the Hearing Committee issued its Findings, Petitioners’ new counsel, Mr. Pestotnik, quoted

the Soma Testimony in his request that the Hearing Committee review its Findings. However,

because this was new evidence and argument that is precluded by the review rule (and because

Mr. Romm could have used the Soma Testimony at the hearing and chose not to) the Hearing

Committee did not accept or consider the Soma Testimony as part of its review when it was

belatedly tendered by Mr. Pestotnik.

The Petitioners are precluded from submitting the Soma Testimony in this Article 78

Proceeding, and it must be stricken.

III.

EXHIBITS 13 AND 14 TO THE PETITION

Petition Exhibits 13 and 14 to be stricken, consist of scientific publications, that are relied

upon by Dr. Barker (¶10), to support portions of his alleged expert opinions supporting the Petition

(in particular, ¶ 34 (his claim that the Federation’s GABA protocol is “unreliable”). Neither of

these were offered as evidence in the hearing. Both Exhibit 13 and Exhibit 14 to the Petition must
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be stricken and disregarded by the Court. (Copies of Exhibits 13 and 14 are annexed to the

Finkelstein Affirmation as Exhibits D and E, respectively.

IV.

PETITION (PARAGRAPHS: (I) INTRODUCTION, 7, 8, 12, 17, 34 AND 37)

The Petition does not cite in support for the relief requested any expert witness testimony

other than the Barker Affidavit, or witness testimony other than the Soma Testimony. The

following paragraphs rely on new evidence and to that extent must be stricken. (A copy of the

Petition is annexed to the Finkelstein Affirmation as Exhibit F).

(I) “INTRODUCTION” TO THE PETITION

The first paragraph of the Introduction to the Petition must be stricken to the extent it relies

on the Barker Affidavit. The first paragraph alleges: “Significantly, the natural or endogenous level

of GABA in horses is not yet scientifically known, as described below and in the Affidavit of Dr.

Steven A. Barker filed herewith.”

PETITION PARAGRAPH 7

Paragraph 7 must be stricken in its entirety, because it directly cites the Barker Affidavit

as the sole basis for its “information and belief” as to the truth of the allegations therein.
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PETITION PARAGRAPH 8

The allegation in the first sentence of Paragraph 8 regarding the alleged lack of calming

effect of GABA in horses, is based upon information and belief, and relies solely upon the Barker

Affidavit.

PETITION PARAGRAPH 12

Paragraph 12 of the Petition must be stricken because it an “information and belief”

allegation based upon witness evidence not presented in the Petitioners’ hearing and not in the

Record in this case; to wit: the Barker Affidavit, and Petition Exhibit 9, which is selected cross-

examination testimony of Dr. Soma from a different Federation hearing (USEF v. Patricia Jenkins,

Federation File No. 2012-42), both of which must be stricken and disregarded by this Court.

PETITION PARAGRAPH 17

The first sentence of Paragraph 17 must be stricken because it refers to and relies solely

upon Dr. Barker’s Affidavit for the allegation that “Petitioner Cox is informed and believes that

no published scientific study has yet determined that there is a scientifically reliable and uniform

equine endogenous GABA level, much less that it had been reduced from 190 ng/ml to 100 ng/ml

somehow.”

PETITION PARAGRAPH 34

The Barker Affidavit is the only support cited for the allegations of Paragraph 34 of the

Petition, which are under the heading “The Hearing Committee’s Decision Is Not Supported by

Substantial Evidence.” (Paragraph 34 of the Petition alleges: “In particular, Petitioner Cox is

informed and believes that USEF which alleges, upon information and belief, that the Federation’s
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GABA protocol is unreliable and flawed in several respects, as explained in the accompanying

Barker Affidavit. Thus, the test results generated by USEF’s GABA protocol – the sole evidence

implicating Petitioners – do not constitute credible, probative evidence upon which USEF may

fairly prosecute Petitioners.”

Inasmuch as Petitioners’ explanation and evidence supporting the allegation of Paragraph

34 of the Petition consists of new alleged expert testimony not in the Federation record, which

must be stricken, Paragraph 34 must likewise be stricken.

PETITION PARAGRAPH 37

Paragraph 37 should be stricken to the extent that it refers to the Barker Affidavit and the

Soma Testimony (Exhibit 9) as being submitted to the Court for its consideration in this matter,

including in consideration of Petitioners’ request, in the alternative, that the Court “order a Frye

hearing.” (“WHEREFORE” Clause, Paragraph “B”).

V.

PETITIONERS’ MEMORANDUM OF LAW

Pages 5, 6, 11, 12, 13, 15-16, 18, 20 and 21 of Petitioners’ 25-page Memorandum of Law

in Support of the Petition dated December 17, 2015 must be stricken because they make arguments

that rely upon new evidence, facts, and issues not in the record for purposes of Article 78 review,

as described above. (A copy of Petitioner’s Memorandum of Law is annexed to the Finkelstein

Affirmation as Exhibit G.)
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ARGUMENT

I.

THE BARKER AFFIDAVIT, THE SOMA TESTIMONY, EXHIBITS 13
AND 14 TO THE PETITION, AND THE ALLEGATIONS OF THE

PETITION RELYING UPON THEM MUST BE STRICKEN
BECAUSE THEY ARE OUTSIDE THE RECORD

In an Article 78 proceeding, a court may not consider arguments or evidence not presented

during the administrative hearing. Matter of Featherstone v. Franco, 95 N.Y.2d 550, 554, 720

N.Y.S.2d 93 (2000); Matter of Yarbough v. Franco, 95 N.Y.2d 342, 347, 717 N.Y.S.2d 79 (2000);

Matter of Patrick v. Hernandez, 309 A.D.2d 566, 566, 765 N.Y.S.2d 508 (1st Dep’t 2003); Matter

of Torres v. New York City Hous. Auth., 40 A.D.3d 328, 835 N.Y.S.2d 184, (1st Dep't 2007).

In Rizzo v. New York State Div. of Hous. & Cmty. Renewal, 6 N.Y.3d 104, 110, 810 N.Y.S.2d

112, 115, (2005) the court stated that the “fundamental principle of article 78 review that judicial

review of administrative determinations is confined to the facts and record adduced before the

agency…of course, is merely another way of saying that an appellate court is bound by the record.”

(internal citations omitted).

An Article 78 court has no discretionary “interest of justice authority” to accept and

entertain new evidence, or arguments or issues that were not raised and therefore are unpreserved

for review. See, Matter of Featherstone v. Franco, supra, 95 N.Y.2d 550 at 554; Matter of Khan

v. N.Y. State Dep’t of Health, 96 N.Y.2d 879, 880, 730 N.Y.S.2d 783 (2001); Matter of Kwan Fong

Fung v. New York City Hous. Auth., 99 A.D.3d 452, 453, 952 N.Y.S.2d 21, 22, (1st Dep't 2012).

As the Court of Appeals explained in Matter of Khan, “[j]udicial review of administrative
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determinations pursuant to CPLR article 78 is limited to questions of law…. Unpreserved issues

are not issues of law.” Matter of Khan v. N.Y. State Dep’t of Health, supra, 96 N.Y.2d 879 at 880.

(The Court held that the Appellate Division had no discretionary “interest of justice” authority to

permit the petitioner, a medical doctor, to advance in his Article 78 proceeding an argument against

revocation of his medical license that he failed to raise in his defense in his disciplinary hearing.)

An affidavit or document containing additional evidence, or a new argument that was not

timely made in the record under review, therefore should be disregarded. Matter of Fanelli v. New

York City Conciliation & Appeals Bd.., 90 A.D.2d 756, 757, 455 N.Y.S.2d 814, (1st Dep't 1982),

aff’d, 58 N.Y.2d 952, 460 N.Y.S.2d 534 (1983) (affidavit offered by the petitioner raising new

arguments that were not raised at hearing should be disregarded); Celestial Food Corp. v. New

York State Liquor Authority, 99 A.D.2d 25, 26-27, 471 N.Y.S.2d 654, 655-656 (2d Dep’t 1984)

(attorney’s affidavit raising new arguments disregarded). See also, Matter of L&M Bus Corp. v.

New York City Dept. of Educ., 71 A.D.3d 127, 135-36, 892 N.Y.S.2d 60, 66-67 (1st Dep’t 2009)

(party should not be “granted permission to supplement the record” with additional evidence

because “neither evidence nor arguments outside the administrative record may be considered”);

Brusco v. New York State Div. of Hous. & Comm. Ren., 170 A.D.2d 184, 185, 565 N.Y.S.2d 86

(1st Dep’t 1991), appeal dismissed, 77 N.Y.2d 939, 569 N.Y.S.2d 611 (1991), cert denied, 502

U.S. 857, 112 S.Ct. 172, 116 L.Ed.2d 135 (1991) (the court may not consider arguments or

evidence not contained in the administrative record).

As the First Department has stated, “this Court has repeatedly rejected parties’ attempts to

raise issues on appeal where they neglected to raise those issues at an administrative hearing….”

Matter of Torres v. New York City Hous. Auth., supra, 40 A.D.3d 328 at 330 (internal citations

omitted). The court therefore found that the Article 78 court erred in basing its “arbitrary and



12

capricious” determination on arguments that the petitioner raised for first time in his Article 78

proceeding that he could have raised below.

This Court made a similar observation in Matter of Teguegne v New York State DHCR,

2013 N.Y. Misc. LEXIS 4590, *13-14, 2013 NY Slip Op 32432(U), 9-10 (Sup. Ct. N.Y. Co., Oct.

9, 2013) (Kern, J.). There, the tenant attempted to submit evidentiary facts and information that

were not before the DHCR when it issued its order in his case. This Court, in declaring that it

would disregard such material tendered by the tenant, stated:

The court cannot consider the submission and consideration of evidence outside of
the Administrative Record. “The role of a court in reviewing a decision of an
administrative agency...is limited with the standard of review being whether the
administrative determination was in violation of a lawful procedure or was affected
by an error of law or was arbitrary and capricious and without a rational basis in
the administrative record.” Rowan v. NYC HPD, 31 Misc. 3d 1235(A), 932
N.Y.S.2d 763 (Sup. Ct. N.Y. Ct., 2011); see also Matter of Pell v. Board of Educ.,
34 N.Y.2d 222, 231, 313 N.E.2d 321, 356 N.Y.S.2d 833 (1974). “The court cannot
conduct a de novo review of the facts and circumstances or substitute the court's
judgment for that of the agency's determination” as judicial review of
administrative determinations is confined to the facts and record adduced before
the agency. Rowan, 31 Misc.3d *3; see also Greystone Management Corp. v.
Conciliation and Appeals Bd., 94 A.D.2d 614, 616, 462 N.Y.S.2d 13 (1st Dep’t
1983), aff’d. 62 N.Y.2d 763, 465 N.E.2d 1251, 477 N.Y.S.2d 315 (1994).

This Court should reach the same result that it did in Teguegne, and preclude the submission and

consideration of all evidence tendered by the Petitioners not already in the record as well as

arguments that the Petitioners did not make and issues that they did not raise in a timely manner

in the record.
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II.

THE COURT SHOULD STRIKE THE BARKER AFFIDAVIT,
THE SOMA TESTIMONY EXHIBIT AND OTHER EXHIBITS
TO THE PETITION, AND THE PERTINENT PARAGRAPHS
OF THE PETITION AND PAGES OF THE MEMORANDUM

Courts have frequently ordered stricken affidavits, exhibits and pleadings that contain facts,

evidence and arguments that were not in the record of the proceedings under review. It would be

better practice to publicly strike such irrelevant material from the Petition and its exhibits, and the

Article 78 file generally, so as to reflect on the record that such material was not considered by the

Court as part of its review.

In Matter of Lippman v. Pub. Empl. Rels. Bd., 296 A.D.2d 199, 203, 746 N.Y.S.2d 77, (3d

Dep't); lv to app. denied, 99 N.Y.2d 503, 753 N.Y.S.2d 806 (2002), the court held that Supreme

Court erred in denying the respondent’s motion to strike documents offered by the petitioner that

contained material that was not introduced by him at the administrative hearing. The documents

should have been stricken and excluded from the Court’s consideration. See also, N.Y. State Corr.

Officers & Police Benevolent Ass'n v. N.Y. State Pub. Empl. Rels. Bd., 309 A.D.2d 1118, 1119,

767 N.Y.S.2d 282, 283, (3d Dep't 2003).

In Matter of Lucas v. Bd. of Appeals, 14 Misc. 3d 1214(A); 836 N.Y.S.2d 486 (Sup.Ct.

Westchester Co. 2007), the court granted respondent’s motion to strike portions of the petition

containing allegations that were not made part of the record of the administrative proceeding.

In Joint PTA v. New York City Bd. of Stds. & Appeals, 2010 N.Y. Misc. LEXIS 1963, 2010

NY Slip Op 31072(U) (Sup. Ct. Queens, Co., Apr. 5, 2010), the court granted respondents’ motion

to strike new documents offered by the petitioner, and to strike arguments in the petitioner’s reply

papers based upon those new documents.
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Finally, in Matter of Brander v. Town of Warren Town Bd., 18 Misc. 3d 477, 489, 847

N.Y.S.2d 450, 460 (Sup. Ct. Onondaga Co. 2007), the respondents moved to strike a reference in

the petition to a document that was not before the respondent town boards at the time their

determinations were issued, and therefore was not part of the administrative record of proceedings.

Applying Matter of Featherstone v. Franco, supra, the court ordered that the reference to the

document be stricken from the petition.

III.

IN THE ALTERNATIVE THE COURT SHOULD DISMISS THE
PETITION AND ORDER THE PETITIONERS TO REPLEAD

As an alternative to an order to strike, the Court could dismissing the Petition and order the

Petitioners to replead without attaching, submitting, and referring to, the documents currently

attached thereto as Exhibits 9 (Soma Testimony), 13 and 14, and without submitting and referring

to the Barker Affidavit, and otherwise without alleging any new facts not a part of the Petitioners’

Federation hearing Record.
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CONCLUSION

For the reasons stated above, the Federation’s Motion to Strike New Evidence respectfully

should be granted.

In the event this Motion is denied in whole or in part, the Federation requests leave to

supplement its response to the Petition (already filed as of the date of this Motion).

Dated: New York, New York
January 13, 2016

IRA A. FINKELSTEIN, P.C.

By: ______________________
Ira A. Finkelstein

521 Fifth Avenue, 32nd Floor
New York, NY 10175
Tel: (212) 931-5507

Attorneys for Respondent
United States Equestrian Federation, Inc.


