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via New Jersey Lawyers Service, Next Day Delivery

Hon. Yolanda Ciccone, A.J.S.C.
Superior Court of New Jersey
Chambers 301
20 North Bridge Street
Somerville, NJ 08876

Re: Amber Hill Farm, LLC v. Samantha Lawton-Duthie,
Ratemyhorsepro.com, et al,
Docket No. SOM-L-1229-12
• Motion of Samantha Lawton-Duthie to Dismiss Complaint,
returnable February 8, 2013

Dear Judge Ciccone:

Please accept this letter brief in lieu of a more formal brief in Reply to the brief submitted by
plaintiff in opposition to the Motion of defendant Samantha Lawton-Duthie to dismiss plaintiff’s
Complaint.

DEFAMATION

It seems that the thrust of plaintiff’s entire argument is that, all one has to do is make conclusory
allegations that the defendant lied in underlying litigation documents and in a letter to the
equestrian regulatory body (USEF) in order to circumvent the absolute litigation privilege and
qualified privileges for alleged defamatory statements.  The problem with that argument is that, if,
on a motion to dismiss based on one (1) or more privileges of a defamation claim, the Court says
that any plaintiff opposing the motion merely has to assert that the defendant lied in her allegedly
defamatory statements in order to defeat a motion based on the privilege.  Obviously, this is not
what our courts intended when they acknowledged the absolute privilege for statements made in
the context of litigation and the qualified privilege for statements made to persons with a common
interest.  See Hawkins v. Harris, 141 N.J. 207 (1995);  Erickson v. Marsh & McLennan Co., 117
N.J. 539 (1990);  Bainhauer v. Manoukian, 215 N.J. Super. 9 (App. Div. 1987);  Williams v. Bell
Tel. Labs., 132 N.J. 109 (1993);  Feggans v. Billington, 291 N.J. Super. 382 (App. Div. 1996); 
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 Although not material to this Motion, plaintiff has a fundamental misunderstanding of the1

difference between an affidavit and a notarized signature on a document.  Notarizing a document,
whether it be a letter or an affidavit, merely is a statement by the person taking the oath
concerning the identity of the affiant (i.e. she is who she says is).  In an affidavit, the affiant
swears or affirms the truth of the statements contained in the document.  It is plain from the
notarized letter this defendant sent to the USEF (defendant’s Exhibit F), that the letter writer was
not sworn or under oath.  As such, the document is not an affidavit.
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Fees v. Trow, 105 N.J. 330 (1987).  Moreover, the privilege remains even if the allegedly
defamatory turns out to be false (in plaintiff’s lexicon - a lie), such as when the defendant in
Govito called the plaintiff a drug addict.  Feggans, supra, 291 N.J. Super. at 392;  see Govito v.
West Jersey Health System, 332 N.J. Super. 293, 309 (App. Div. 2000).  Nevertheless, plaintiff
fails to cite any case or other law for its proposition that the absolutely litigation privilege goes
away if statements made in prior ligation were knowingly false.1

According to plaintiff’s logic, when most of plaintiff’s own statements in its Complaint against
defendant Lawton-Duthie turn out to be false, this defendant could sue Amber Hill Farm for
defamation in New Jersey or Virginia, merely by generally alleging that this or that statement in
plaintiff’s Complaint was knowingly false.  But that is not the law in this State.

To allow a plaintiff to circumvent the defamation privileges merely by alleging that the defendant
made false statements would completely eviscerate the policy and essence of the privileges and
make them meaningless.  Merely alleging in a defamation complaint that a defendant lied about
certain statements is not enough, and this Court should not permit plaintiff here to turn
defamation law on its head by reversing existing law and creating new exceptions to the privileges
recited.

Regarding the publication of the Virginia Bill of Particulars, plaintiff still fails to provide any facts
about how this defendant supposedly had anything to do with published material on a closed
website she has no control over, or how winning (in part) the Virginia litigation is a misuse of that
state’s court system.  Vague conclusory allegations are not enough.  Miele v. Rosenbuam, 254
N.J. Super. 8, 13 (App. Div. 1991) (citing Voorhees v. Mut. Ins. Co., 246 N.J. Super. 564, 570
(App. Div. 1991), certif. denied, 126 N.J. 340) (other citations omitted).

Plaintiff also offers to amend its Complaint a second time in order to plead more facts concerning
the publication of the Virginia Bill of Particulars.  See Pb18, 25 (note 6).  Now is not the time.  As
stated in plaintiff’s initial papers, a claimant may not rely on a more definite statement or
discovery to remedy a defective defamation claim.  “The need to plead a cause of action for
defamation is not avoided by telling defendants to seek a more definite statement or discovery.” 
Zoneraich v. Overlook Hosp., 212 N.J. Super. 83, 101, 102 (App. Div. 1986);  see Kotok Bldg,
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 Although Elizabeth Mandarino is not a party to this case, plaintiff’s counsel stated during oral2

argument of Rate My Horse Pro’s motion to dismiss that “Amber Hill Farm, LLC, and Elizabeth
Mandarino are one and the same.”  See Certification of Leslie A. Farber, Esq., dated February 3,
2013, annexed hereto.

 For obvious reasons, the entire contents of plaintiff’s footnote 7 (page 27) in plaintiff’s3

opposition should be stricken by the Court and disregarded.
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supra, 183 N.J. Super. at 106-07 (neither discovery nor a more definite statement is a “panacea”
for defective defamation pleading).

Regarding the alleged abuse of the qualified privilege for statements made to persons with a
common interest, a plaintiff bears the burden of proving any abuse of a qualified privilege by clear
and convincing evidence.  Williams, supra, 132 N.J. at 121;  Erickson, 117 N.J. at 566-567. 
Nevertheless, again, merely claiming that a person made false statements to a organization for
people with a common interest fails to defeat this privilege on a motion to dismiss.  A plaintiff has
to do more; otherwise, we are in a state of anyone can say anything to avoid the privilege and
stand the privilege on its head, thereby making it meaningless.  Moreover, the document in
question, which plaintiff failed to supply in either of its pleadings, merely recites allegations from
the Virginia litigation, specifically concerning Elizabeth Mandarino as the agent of plaintiff Amber
Hill Farm.  2

Also, inasmuch as USEF serves as a tribunal for resolutions of disputes (“protests”) among
members about violations of its rules (see Pb22), statements made in the context of those disputes
and hearings are, in essence, statements made in the context of ligation, which is absolutely
privileged.

Nevertheless, regarding this defendant’s interests in common with USEF, the organization’s
commonality with this defendant speaks for itself inasmuch defendant and Mandarino are both
members and plaintiff views defendant as a competitor.

CIVIL CONSPIRACY,  VIRGINIA BUSINESS CONSPIRACY,3

TORTIOUS INTERFERENCE

Defendant rests on the arguments contained in Points II-IV of her initial brief in support of her
Motion to Dismiss, except to reminder the parties and Court that “the gist of the claim is not the
unlawful agreement, but the underlying wrong which, absent the conspiracy, would give a right of
action.”  Banco Popular N. Am. v. Gandi, 184 N.J. 161, 177-178 (2005).  As such, since there is
no underlying wrong (defamation), there can be no conspiracy.

www.ratemyhorsepro.com



Hon. Yolanda Ciccone, A.J.S.C.
February 3, 2013
Page 4                                             

LESLIE A. FARBER, LLC

Nevertheless, plaintiff fails to provide any reason why this Court should use the laws of another
state only when it is convenient, and when plaintiff chose to bring this case in New Jersey, instead
of Virginia.  If plaintiff is able to apply Virginia law here selectively, there is no reason why
plaintiff could not and should apply Virginia defamation law, civil conspiracy, etc.  None of those
are appropriate here, or is Virginia’s business conspiracy law which requires that claims be
brought in Virginia Circuit Court.

ENTIRE CONTROVERSY DOCTRINE

Defendant rests on the arguments contained in Point V of her initial brief in support of her Motion
to Dismiss, except to add that, while the jurisdictional limit of the Virginia District Court is
$25,000, and plaintiff may or may not have been able to bring a counterclaim in Virginia Circuit
Court, where that case now resides, plaintiff certainly could have brought her own affirmative
claim in Virginia Circuit Court where the local witnesses (such as those from Rate My Horse Pro,
which no longer a party) would be subject to Virginia’s subpoena power.  Contrary to defendant’s
statement in its brief (Pb33), the claims in this case did, in fact, arise out of the Virginia breach of
contract case.  Defendant Lawton-Duthie’s claims there alleged that plaintiff here breached certain
contractual terms (written and oral) with her, and some of the allegations of breach of contract in
that case were what were included in the letter to USEF.  It is those allegations which plaintiff in
this case complains of.

FORUM NON CONVENIENS

Defendant rests on the arguments contained in Point VI of her initial brief in support of her
Motion to Dismiss, except to add that, since the instant case arises out of, and can be considered
an extension of the Virginia breach of contract litigation, the State of Virginia has a paramount
interest in seeing the dispute to its conclusion in the state where it started.

Accordingly, for all of the foregoing reasons and those contained in defendant’s initial moving
papers, plaintiff’s Amended Complaint (not yet filed as of this writing) and original Complaint
should be dismissed with prejudice.

Respectfully submitted,
LESLIE A. FARBER, LLC

By: _________________________
Leslie A. Farber

LAF:beg
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cc: I. Blakely Johnstone, III, Esq. (via New Jersey Lawyers Service, Next Day Delivery)
Richard L. Ravin, Esq. (via email, fax and regular mail)
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