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UNITED STATES DISTRICT COURT  

 

FOR THE DISTRICT OF UTAH 

 

 

EDWARD ALLAN BUCK, 

 

 Plaintiff, 

 

vs. 

 

CESAR PARRA, MICHAEL C. DAVIS, 

KATHLEEN RILEY, STEPHEN KIRONT, 

BARRY KIRONT, DAVID SCHRAGER, 

 

 Defendants. 

 

 

MOTION TO DISMISS AND 

MEMORANDUM IN SUPPORT 

 

 

 

Case No:  2:13CV00343 

 

Judge Ted Stewart 

 

 

  Defendants Stephen Kiront, Barry Kiront, and David Schrager (collectively the 

“Kiront Defendants”), through their counsel of record Matthew C. Barneck of RICHARDS 

BRANDT MILLER NELSON and pursuant to Rules 7, 12(b)(2) and 12(b)(6) of the Federal Rules of 

Civil Procedure and Rule 7-1 of the Rules of Practice for the District of Utah, move the Court to 

dismiss the Complaint against the Kiront Defendants, with prejudice, for lack of personal 

jurisdiction and for failure to state a claim upon which relief can be granted.   

Case 2:13-cv-00343-TS   Document 6   Filed 07/25/13   Page 1 of 12
www.ratemyhorsepro.com



2 

 

STATEMENT OF FACTS 

1. Plaintiff Edward Allan Buck is a resident of Utah.  (Complaint for 

Damages [Doc. 3] (“Complaint”), ¶2.)  

2. Plaintiff does not allege that the Kiront Defendants are residents of Utah 

or any other state.  (See Complaint, ¶¶1–7.) 

3. Plaintiff only alleges that the Kiront Defendants are officers and promoters 

for Apex Stables International, Inc. (“Apex”), which is incorporated in Delaware and 

headquartered at 14 Shade Lane, White House Station, New Jersey 08889.  (Complaint, ¶6.)  

 

ARGUMENT 

POINT I 

 

THIS COURT LACKS PERSONAL JURISDICTION OVER 

THE KIRONT DEFENDANTS. 

 

  Plaintiff fails to allege any facts that would support the exercise of either general 

or specific personal jurisdiction over the Kiront Defendants.
1
  “To obtain personal jurisdiction 

over a nonresident defendant in a diversity action, a plaintiff must show that jurisdiction is 

legitimate under the laws of the forum state and that the exercise of jurisdiction does not offend 

the due process clause of the Fourteenth Amendment.”  Pro Axess, Inc. v. Orlux Distribution, 

Inc., 428 F.3d 1270, 1276 (10th Cir. 1999) (quoting Far West Capital, Inc. v. Towne, 46 F.3d 

                                                 
1
 The Kiront Defendants do not intend to waive their defense of lack of personal jurisdiction by later arguing that 

Plaintiff fails to state a claim upon which relief can be granted.  “No defense or objection is waived by joining it 

with one or more other defenses or objections in a responsive pleading or in a motion.”  Fed. R. Civ. P. 12(b).  All 

available defenses under Rule 12 must be raised in the preliminary Rule 12 motion.  Fed. R. Civ. P. 12(g)(2), (h)(1); 

see also Index Fund, Inc. v. Hagopian, 107 F.R.D. 95, 101 (S.D.N.Y. 1985); Phillips v. Baker, 121 F.2d 752, 754 

(9th Cir. 1941). 
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1071, 1074 (10th Cir. 1995)).  Therefore, Utah law governs the decision of whether this Court 

has personal jurisdiction over the Defendants.  Id. 

  Plaintiff “bears the ultimate burden of establishing by a preponderance of the 

evidence that personal jurisdiction exists over” the Kiront Defendants.  See Harnischfeger 

Engineers, Inc. v. Uniflo Conveyor, Inc., 883 F. Supp. 608, 611 (D. Utah 1995).  “Once a 

defendant raises lack of personal jurisdiction as a defense, the plaintiff must establish personal 

jurisdiction with adequate evidence.”  See Fenn v. MLeads Enterprises, Inc., 2006 UT 8, ¶8, 137 

P.3d 706.     

A. General Personal Jurisdiction Does Not Exist.  

  Plaintiff does not meet the requirements to establish general personal jurisdiction 

over the Kiront Defendants.  General personal jurisdiction permits a court to exercise power over 

a defendant without regard to the subject of the claim asserted.  See Arguello v. Industrial 

Woodworking Mach. Co., 838 P.2d 1120, 1122 (Utah 1992).  “For such jurisdiction to exist, the 

defendant must be conducting substantial and continuous local activity in the forum state.”  Id.; 

see also IAccess. Inc. v. Webcard Technologies, Inc., 182 F. Supp. 2d 1183, 1186 (D. Utah 

2002).   

  Plaintiff fails to allege or otherwise demonstrate that the Kiront Defendants 

conducted substantial and continuous local activity within Utah.  Moreover, Plaintiff fails to 

allege that the purported concealment of Apex or deceptive business practices allegedly 

committed by the Kiront Defendants occurred in Utah.  Rather, the Complaint alleges the Kiront 

Defendants are officers and promoters for Apex which is incorporated in Delaware and 
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headquartered in New Jersey.  (See Complaint, ¶6.)  The Complaint also alleges the Kiront 

Defendants are listed as financial advisors of Woodstock Financial, headquartered in Georgia.  

(See Complaint, ¶73.D.)  Additionally, Plaintiff alleges Defendants Stephen Kiront and Barry 

Kiront established the New York entity Jobast Holdings, aka “Wood Stock Financial.”  (See 

Complaint, ¶73.E.)  The Complaint alleges that the Kiront Defendants conduct activity in four 

states but fails to allege any activity in the State of Utah.  Accordingly, Plaintiff has failed to 

allege general personal jurisdiction over the Kiront Defendants.   

B. Specific Personal Jurisdiction Does Not Exist. 

  “[S]pecific personal jurisdiction gives a court power over a defendant only with 

respect to claims arising out of the particular activities of the defendant in the forum state.”  

IAccess, Inc., 182 F. Supp. 2d at 1186.  “Generally speaking, specific jurisdiction must be based 

on actions by the defendant and not on events that are the result of unilateral actions taken by 

someone else.”  Bell Helicopter Textron, Inc. v. Heliqwest Intern., Ltd., 385 F.3d 1291, 1296 

(10th Cir. 2004) (emphasis added).   

  “‘[T]he evaluation of specific jurisdiction in Utah mandates a three-part inquiry: 

(1) the defendant’s acts or contacts must implicate Utah under the Utah long-arm statute; (2) a 

nexus must exist between the plaintiff’s claims and the defendant’s acts or contacts; and (3) 

application of the Utah long-arm statute must satisfy the requirements of federal due process.’”  

Soma Med. Int’l v. Standard Chartered Bank, et al., 196 F.3d 1292, 1297 (10th Cir. 1999) 

(quoting Nat'l Petroleum Mktg., Inc. v. Phoenix Fuel Co., 902 F. Supp. 1459, 1465 (D. Utah 

1995)) (internal quotations omitted).   
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1. Utah’s Long-Arm Statute Does Not Extend to the Kiront Defendants. 

  Utah’s Long-Arm Statute provides that a person is subject to the jurisdiction of 

Utah courts as to any claim arising out of or related to “the transaction of any business within 

this state” or “the causing of any injury within this state whether tortious or by breach of 

warranty.”  Utah Code Ann. § 78B-3-205 (2013).  Before the Court may exercise personal 

jurisdiction over a non-resident defendant it must find sufficient “minimum contacts” between 

the defendant and Utah.  Soma, 196 F.3d at 1298; Far West Capital, Inc. v. Towne, 46 F.3d 1071, 

1074 (10th Cir. 1995).  Plaintiff must establish that the Kiront Defendants “purposefully directed 

[their] activities at the residents of the forum and the litigation results from alleged injuries that 

arise out of or relate to those activities.”  Id. (quoting OMI Holdings, Inc. v. Royal Ins. Co. of 

Canada, 149 F.3d 1086, 1091 (10th Cir. 1998)). 

Plaintiff has failed to allege that the Kiront Defendants transacted business within 

Utah, had sufficient minimum contacts with Utah, or caused injury within Utah by a tortious act.   

2. No Nexus Exists Between the Kiront Defendants and the Alleged Facts 

and Occurrences Underlying Plaintiff’s Claims. 

  Even if the Court determined the Kiront Defendants have minimum contacts with 

Utah, a nexus must exist between those contacts and Plaintiff’s alleged injuries, such that the 

injuries “arise out of or relate to [the Kiront Defendants’] activities.”  Pro Axess, 428 F.3d at 

1278–79 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985)).  Plaintiff does 

not allege he was injured by any defamatory statement attributable to the Kiront Defendants.  He 

only contends he was damaged as a result of the Kiront Defendants’ alleged failure to register 

Apex with the Secretary of State in New Jersey.  (See Complaint, ¶¶73, 81–82.)  Thus, the 
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damages alleged do not result from any contact between the Kiront Defendants and the State of 

Utah.  

3. Exercising Personal Jurisdiction Over the Kiront Defendants Offends 

Traditional Notions of Fair Play and Substantial Justice. 

  The Court must decline to exercise personal jurisdiction over the Defendants if 

doing so “offends traditional notions of fair play and substantial justice.”  Soma, 196 F.3d at 

1298 (quoting OMI Holdings, Inc., 149 F.3d at 1091 (internal citations omitted)); Far West 

Capital, 46 F.3d at 1074.  The Kiront Defendants’ “conduct and connection with the forum state 

[must be] such that [they] should reasonably anticipate being haled into court there.”  World-

Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).  The Complaint alleges the 

Kiront Defendants have some contacts with Delaware, New Jersey, Georgia, and New York.  

(See Complaint, ¶¶73.D and E.)  Based upon those allegations, the Kiront Defendants could not 

reasonably anticipate being haled into a Utah court.  Forcing them to defend against a groundless 

claim in Utah offends traditional notions of fair play and substantial justice. 

  Accordingly, the claims against the Kiront Defendants should be dismissed for 

lack of personal jurisdiction under Rule 12(b)(2) of the Federal Rules of Civil Procedure.   

 

POINT II 

PLAINTIFF HAS FAILED TO STATE A CLAIM AGAINST THE 

KIRONT DEFENDANTS UPON WHICH RELIEF CAN BE GRANTED. 

 

  Plaintiff’s First and Second causes of action, as alleged against the Kiront 

Defendants, fail to state a claim upon which relief can be granted.  Plaintiff makes no allegation 
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against the Kiront Defendants for business defamation, libel, or slander, and no private right of 

action exists under the Federal Trade Commission Act.  Therefore, the Court should dismiss the 

Complaint as to the Kiront Defendants under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure. 

A. General Standard for Dismissal of a Claim Under Rule 12(b)(6). 

  To withstand a motion to dismiss a complaint must have enough allegations of 

fact, taken as true, “to state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007); see also Kansas Penn Gaming, LLC v. Collins, 656 F.3d 

1210 (10th Cir. 2011).  The Court is not obligated to accept legal conclusions as true, and thus 

mere “labels and conclusions” and “a formulaic recitation of the elements of a cause of action” 

will not sufficiently state a claim against the Kiront Defendants.  Id. at 555.  A plaintiff must 

offer specific factual allegations to support each claim.  Id.  Furthermore, “only a complaint that 

states a plausible claim for relief survives a motion to dismiss.”  Ashcroft v. Iqbal, 556 U.S. 662, 

679 (2009).  In other words, a plaintiff must offer sufficient factual allegations to “raise a right to 

relief above the speculative level.”  Twombly, 550 U.S. at 555.  “Determining whether a 

complaint states a plausible claim for relief will ... be a context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.”  Iqbal, 556 U.S. at 663–

64.   

  Thus, in ruling on a motion to dismiss, a court should disregard all conclusory 

statements of law and consider whether the remaining specific factual allegations, if assumed to 

be true, plausibly suggest the defendant is liable.  Kansas Penn Gaming, 656 F.3d at 1214.  A 
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claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.  Id. at 1215.  

The plausibility standard asks for more than a mere possibility that a defendant has acted 

unlawfully.  Id.  Where a complaint pleads facts that are merely consistent with a defendant’s 

liability, it stops short of the line between possibility and plausibility for entitlement to relief.  

Iqbal, 556 U.S. at 678 (quotations omitted). 

B. Plaintiff Fails to Allege Any Facts Suggesting Defendants Participated in 

Business Defamation, Libel, or Slander. 

  Allegations in Plaintiff’s First cause of action for business defamation, libel, and 

slander are solely directed at Defendants Cesar Parra, Kathleen Riley, and Michael C. Davis.  

(See Complaint, ¶¶68–69.)  None of the 42 allegations comprising this cause of action even 

mention the Kiront Defendants.  (See Complaint, ¶¶27–69.)  The “Conclusion” section of the 

Complaint emphasizes that Plaintiff has “shown a direct effort being put forth by Defendants 

Cesar Parra, Kathleen Riley and Michael C. Davis to publicly humiliate and discredit the 

Plaintiff.”  (Complaint, ¶75.)  Plaintiff only seeks damages for the defamatory statements 

allegedly made by defendants Parra, Riley, and Davis; there is no request for damages from the 

Kiront Defendants in Plaintiff’s First cause of action.  (Complaint, ¶¶79–80.)  If nowhere else, it 

is clear from the “Conclusion” and “Prayer for Relief” sections that Plaintiff does not allege his 

First cause of action against the Kiront Defendants. 

  Even if the Court should find this cause of action is also directed to the Kiront 

Defendants, Plaintiff does not attribute any defamatory statement to the Kiront Defendants, an 
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essential element to a claim for business defamation, libel, or slander.  Because there are no 

factual allegations directed against the Kiront Defendants, the Court cannot find that the 

Complaint has enough allegations of fact, taken as true, “to state a claim to relief that is plausible 

on its face.”  Twombly, 550 U.S. at 570.  The Court, therefore, should dismiss Plaintiff’s First 

cause of action as to the Kiront Defendants. 

C. There is No Private Cause of Action for the Federal Trade Commission Act 

Plaintiff brings his Second cause of action under Section 5 of the Federal Trade 

Commission Act, which prohibits “unfair or deceptive acts or practices in or affecting 

commerce.”  15 U.S.C. § 45(a)(1).  It is well-settled law that there is no private right of action 

under this provision.  See American Airlines, Inc. v. Christensen, 967 F.2d 410, 414 (10th Cir. 

1992) (citing Baum v. Great Western Cities, Inc., of New Mexico, 703 F.2d 1197, 1209 (10th 

Cir.1983)); see also Federal Trade Comm. v. Owens-Corning Fiberglass Corp., 853 F.2d 458 

(6th Cir. 1988); Dreisbach v. Murphy, 658 F.2d 720 (9th Cir. 1981); Fulton v. Hecht, 580 F.2d 

1243 (5th Cir. 1978); and Naylor v. Case and McGrath, Inc., 585 F.2d 557 (2d Cir. 1978).  

Private litigants cannot invoke the jurisdiction of the district courts by alleging violations of 

business practices proscribed by 15 U.S.C. § 45(a)(1); such remedial power rests exclusively in 

the Federal Trade Commission.  Baum, 703 F.2d at 1209.  Plaintiff offers no evidence that the 

Federal Trade Commission has taken action against Apex or the Kiront Defendants under the 

Federal Trade Commission Act. 

Even if the Court allowed Plaintiff to bring this cause of action as a private 

citizen, Plaintiff fails to set forth sufficient factual allegations to survive the plausibility standard 
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under Twombly and Iqbal.  Plaintiff alleges the Kiront Defendants “appear[]” to have 

intentionally concealed Apex and possibly engaged in unsubstantiated deceptive trade practices.  

(See Complaint, ¶¶73–74.)  In conclusory and non-specific fashion, Plaintiff’s Second cause of 

action simply recites “preliminary evidence of improprieties” and then asserts that the Kiront 

Defendants may have hid information concerning their business relationships.  (See Complaint, 

¶¶70–71, 73–74.)  Plaintiff also cites “Evidence acquired on the Internet [not yet verified through 

legal sources] ….”  (Complaint, ¶73.B.) 

Plaintiff thus fails to allege: (a) any specific actions or omissions by the Kiront 

Defendants that demonstrate unfair or deceptive practices, (b) how he justifiably relied upon or 

was misled by the alleged concealment, (c) that the Kiront Defendants acted with any intent, (d) 

the basis for the Kiront Defendants’ alleged duty to disclose the purportedly concealed 

information, or (e) how the Kiront Defendants’ purported omissions damaged the Plaintiff.  The 

Complaint fails to allege that the Kiront Defendants personally participated in or had knowledge 

of any wrongdoing.  Plaintiff provides no nexus between his purported damages and the so-

called deceptive practices allegedly perpetuated by the Kiront Defendants.   

  Plaintiff fails to state any claim against the Kiront Defendants which would entitle 

him to relief.  Instead, he brings unsupportable claims against the Kiront Defendants because he 

believes they are associated with Defendant Parra.  Accordingly, the Second cause of action 

against the Kiront Defendants should be dismissed with prejudice for failure to state a claim 

upon which relief can be granted, under Rule 12(b)(6) of the Federal Rules of Civil Procedure. 
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CONCLUSION 

  The Court should grant the Kiront Defendants’ Motion to Dismiss for lack of 

personal jurisdiction and for failure to state a claim upon which relief can be granted.  Plaintiff 

has failed to allege sufficient facts to support the exercise of personal jurisdiction over the Kiront 

Defendants in Utah.  Plaintiff has not directed his First cause of action against the Kiront 

Defendants and fails to make any factual allegation of defamation against them.  Plaintiff is 

barred from bringing his Second cause of action against the Kiront Defendants because there is 

no private right of action authorized by the Federal Trade Commission Act.  Moreover, Plaintiff 

fails to state a claim for relief that is plausible on its face. 

  Therefore, the Kiront Defendants respectfully request the Court to grant their 

Motion and dismiss the Complaint against them in its entirety and with prejudice, and to grant 

such other and further relief as this Court deems just and proper. 

  DATED this 25
th

 day of July, 2013. 

 

       RICHARDS BRANDT MILLER NELSON 

 

 

         /s/  Matthew C. Barneck    

       MATTHEW C. BARNECK 

         Attorneys for Defendants Stephen Kiront, 

  Barry Kiront, and David Schrager 
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CERTIFICATE OF SERVICE 
 

  I HEREBY CERTIFY on the 25
th

 day of July, 2013, I electronically filed the 

foregoing MOTION TO DISMISS AND MEMORANDUM IN SUPPORT with the Clerk of 

Court using the CM/ECF system which sent notification of such filing to the following: 

 

     Edward Allan Buck 

     P.O. Box 711908 

     Salt Lake City, UT 84171 

       Pro Se 

 

     Camille N. Johnson, Esq. 

     SNOW CHRISTENSEN & MARTINEAU 

     10 Exchange Place, Eleventh Floor 

     P.O. Box 45000 

     Salt Lake City, UT 84145-5000 

       Attorneys for Michael C. Davis 

 

 

         /s/  Matthew C. Barneck    
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