
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-----------------------------------------------------------------------x 
BARBARA TICHNER, Index No. 651517/2013 

Plaintiffs, 
-against-

GOLDENS BRIDGE INC. d/b/a HERITAGE FARM, 
PATRICIA GRIFFITH and CHRISTOPHER B. MILLER, 
DVM.P.C., 

Defendants 
-----------------------------------------------------------------------x 

STATE OF NEW YORK ) 
: ss.: 

COUNTY OF NEW YORK ) 

REPL Y AFFIDA VIT 

PETER A. AXELROD, being first duly sworn, deposes and says: 

1. I am a Partner in Axelrod, Fingerhut & Dennis, attorneys for Defendant Goldens 

Bridge Inc. d/b/a Heritage Farm ("Heritage Farm") and Defendant Patricia Griffith ("Ms. 

Griffith")) and an attorney licensed to practice law before the Courts of the State of New York. I 

am fully familiar with the facts set forth herein. I submit this affidavit in further support of 

Defendants' motion seeking an order: 

a. Pursuant to C.P.L.R. §§3211(a)(1) and (7), dismissing Plaintiffs First, 
Second, Fourth, Fifth, Sixth, Seventh and Eighth Causes of Action against 
Defendants. 

b. for such other and further relief deemed just and proper under the 
circumstances. 

2. In the Complaint, seven of the eight causes of action asserted in the Complaint are 

directed at Defendants, with the third cause of action being asserted against Defendant Christopher 

) Heritage Farm and Ms. Griffith are collectively referred to as "Defendants". 
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B. Miller, DVM, P.C. only. The claims asserted against Defendants are clearly claims that are 

asserted against a seller of goods. As this Court will recall, this case relates to Plaintiffs' purchase 

of a show pony which Plaintiff alleges was suffering from a permanent injury at the time of 

purchase. Defendants, who were not the sellers of the pony, moved to dismiss the improperly 

plead claims. Defendant Heritage Farm provided boarding services for Plaintiffs horses and 

trained Plaintiff's 12 year old daughter in competitive equestrian jumping. 

PLAINTIFF CONSENTS TO DISMISS THE CLAIM BASED ON PENNSYL VANIA LAW 

3. Plaintiff consents to the dismissal of the fifth cause of action. See, Schroeder Aff. 

~40. 

THE FIRST AND SECOND CAUSES OF ACTION SHOULD BE DISMISSED 

4. The first cause of action alleges that Defendants fraudulently induced Plaintiff to 

enter into the contract to purchase the pony. The second cause of action, denominated "Count II" 

asserts negligent misrepresentation. 

S. Defendants asserted the following three bases to dismiss these claims: (i) 

Defendants were not the sellers of the pony; (ii) Plaintiff could not have justifiably relied on 

Defendants' purported advice relating to the health of the horse since Plaintiff had her veterinarian 

inspect, examine and provide his expert opinion on the health of the pony, upon which in the 

Complaint Plaintiff admits she relied; and (iii) any advice given was simply opinions and 

expressions of hope for future performance which are not actionable. 
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I. Defendants Were Not The Sellers of the Pony 

6. In opposition, Plaintiff admits that Defendants were not the sellers of the pony. 

See, Schroeder Aff. ~5 (denying having alleged in the Complaint that Defendants were the sellers 

of the horse). Thus, any cause of action premised on Defendants' breach of the contract of sale or 

based on Defendants being the seller must be dismissed. (i.e. fourth, sixth, seventh and eighth 

causes of actions). 

7. In support of Plaintiff s first and second causes of actions, Plaintiff misrepresents 

the allegations contained in the complaint. Plaintiff falsely alleges "The plaintiff alleges that she 

hired [Defendants] as her agent in selecting a horse for Ms. TICHNER's purchase." See, 

Schroeder Aff. ~7. The Complaint does not contain this allegation. There is no allegation in the 

entirety of the Complaint that Defendants acted as Plaintiff s agent or that any sort of agency or 

fiduciary relationship existed. 

8. Plaintiff further misrepresents the contents of the Complaint by alleging: 

"[Plaintiff] further alleges that she was induced to purchase Sport's Talk by the movants who 

acted as her agents in the deal." See, Schroeder Aff. ~7. Again, the Complaint does not allege 

that Defendants acted as Plaintiff s agent, but rather the Complaint alleges, in relevant part: 

8. On or about March 29, 2012, [Plaintiff] purchased a six year old 
gelding Welsh pony known as "Sports Tak" from Lane Change 
Farms, for a purchase price of $175,000. 

9. Said transaction and all negotiations connected thereto 
transpired between Plaintiff and [Defendants]. 

See, Complaint, p. 2 (Moving Papers, Exh A). 

9. The afore-quoted paragraphs of the Complaint are the only paragraphs that set 

forth Plaintiff s contractual relationship with Defendants. The Complaint does not allege that 
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Defendants were Plaintiff s agents, but rather the Complaint strangely alleges that Plaintiff 

purchased the pony from a third party (Complaint, '8) and then alleges that the sale transpired 

between Plaintiff and Defendants (Complaint '9), which Plaintiff now admits is false. As 

written, the Complaint fails to state a cause of action and should be dismissed.2 

10. Plaintiff alleges for the first time in the opposition papers that Defendants were 

paid a commission for Plaintiffs purchase of the subject pony. See, Schroeder Aff. '15. 

Defendants deny that they were paid a commission for brokerage services, but rather the 

commission was paid as part of Plaintiff s boarding contract in which Plaintiff agreed to pay a 

commission for every horse or pony, whether purchased or leased, that Plaintiff boarded with 

Defendant. Moreover, the allegation that Defendants were paid a commission was not alleged in 

the Complaint and is not properly before this Court on this motion to dismiss. 

II. Plaintiff Admits That She Did Not Justifiably Rely On Defendants' Purported 
Representations Relating to The Pony's Health 

11. Plaintiff alleges that Defendants falsely represented that the pony was physically 

sound. Defendants move to dismiss the first and second causes of action because the allegation is 

inherently incredible and Defendant could not have possibly justifiably relied on Defendants' 

representations since Defendants did not provide veterinary services. In fact, Plaintiff retained an 

independent veterinary professional, Defendant Christopher B. Miller, DVM. P.C., to perform a 

physical examination and report on the physical well being of the horse. See, Complaint ,21 

(Moving Papers, Exh. A). See a/so, Moving Papers, Axelrod Aff. '26. 

2 It is quizzical as to why Plaintiff has chosen to defend the Complaint, which is clearly 
defective, by resorting to making false representations to this Court. 
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12. In order to prevail on a claim of either fraud or negligent misrepresentation, the 

plaintiff must prove that her reliance was justifiable. Kimmell v. Schaefer, 89 N.Y.2d 257, 652 

N.Y.S.2d 715 (1996). 

13. In the opposition papers, Plaintiff admits that she did not rely on Defendants in 

regard to the health of the pony and arranged for a veterinarian to perform a complete 

examination of the pony and obtained a detailed pre-purchase examination report upon which she 

relied. Plaintiff admits the following in her opposition papers: 

Moreover, during the course of negotiations, the plaintiff informed 
defendant, PATRICIA GRIFFITH, that she sought a pre-purchase 
examination and vetting of the horse to be performed ... 

Schroeder Aff. ~1 O. 

While I was trusting of the movant's suggestion of Sport's Talk as the 
perfect purchase for my needs, I believed that it would be prudent to 
have the animal thoroughly examined by a veterinarian with experience 
in performing prepurchase examinations. I knew enough that such an 
exam could reveal health problems which could negatively affect the 
horse's performance and quality of life. We agreed to have the animal 
"vetted" or go through a complete physical examination by a 
veterinarian. 

Affidavit of Barbara Tichner, sworn to July 15,2013 ("Tichner Aff."), ~11. 

14. Since Plaintiff now admits that she did not rely on Defendants' opinions on the 

health on the horse and had the pony fully examined by a veterinarian and even annexed to the 

opposition papers the documentary evidence of a detailed written "Pre-Purchase Examination 

Report" as Exhibit "A" to the opposition papers, Plaintiff admits that she did not justifiably rely 

on Defendants' opinions regarding the health of the pony. 
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15. More importantly, in the opposition papers, Plaintiffhas not opposed dismissal of 

the first and second causes of action based on her not having justifiably relied on Defendants as to 

the health of the pony. 

III. Defendants' Statements Were Non-Actionable Opinions and Puffery 

16. In paragraph 8 of the Tichner Aff., Plaintiff details the purported representations 

made by Defendants upon which this action is based, which are as follows: 

1. "the perfect horse" for [plaintiff s] daughter to ride; 

11. [the pony] was "much more competitive" that the horses [plaintiffs] 
daughter was currently riding; 

iii. [the pony] was "incredible"; 

IV. [the pony] would eventually be the "top animal in the division" next year; 

v. [the pony] would be "very fancy"; 

vi. [the pony] had a "great jumping style"; 

vii. [the pony] was"an incredible jumper" and "an amazing animal". 

[quotations in original]. Tichner Aff. ~8. 3 

Although this motion does not address the merits of Plaintiffs' claims, for the Court's 
edification, attached hereto as Exhibit "A" is a copy of the United States Equistrian Federation's 
Horse Report for the subject pony. The report demonstrates that prior to Plaintiffs purchase, the 
pony had 20 wins, 13 second place finishes, 3 championships and 4 reserve championships. The 
report shows that subsequent to the purchase, Plaintiffs daughter, Francesca Dildabanian, rode 
atop the pony in 167 competitions from March 28, 2012 through February 13, 2013, in 19 
separate events, and finished in first place in 30 of those competitions, won 7 championships, 
came in second 12 times and won 2 reserve championships. The claim that the pony was lame 
when Plaintiff purchased the pony on March 24,2012 is clearly frivolous. 
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17. The afore-quoted statements, even if assumed true, do not give rise to a claim of 

fraud or negligent misrepresentation. They statements are clearly opinions and expressions of 

hope for the future performance of the pony. 

18. A complaint based on fraud may be dismissed on a motion to dismiss for failure to 

state a cause of action if the representations made are opinions and puffery or unfulfilled 

promises. Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173,944 N.E.2d 1104, 919 

N.Y.S.2d 465 (2011)(affirming dismissal of a complaint claiming fraud based on purportedly 

erroneous appraisal of the value of art since the appraisal constituted a nonactionable opinion). 

See also, Jacobs v. Lewis, 261 A.D.2d 127, 689 N.Y.S.2d 468 (lst Dept. 1999)(granting C.P.L.R. 

§3211 (a)(7) motion to dismiss a complaint since the alleged misrepresentations amounted to 

nothing more than opinions and puffery or unfulfilled promises); Sanani v. Savad, 217 A.D.2d 

696, 630 N. Y.S.2d 89 (2nd Dept. 1995)(holding: "To state a cause of action for fraud, a plaintiff 

must allege, inter alia, a misrepresentation of fact [citation omitted]. In general, a representation 

of an opinion or a prediction of something which is hoped or expected to occur in the future will 

not sustain an action for fraud."); DH Cattle Holdings Co. v. Smith, 195 A.D.2d 202, 607 

N.Y.S.2d 202 (lst Dept. 1994)(holding that statements that something is a "good investment" are 

generally considered not actionable statements of fact, but mere opinion and puffery). 

19. Plaintiff s argument that whether a representation is an opinion or puffery is 

always a question of fact is belied by subsequent case law from the afore-cited Court of Appeals 

and the Appellate Division, First Department cases. See, Mandarin Trading Ltd., 16 N.Y.3d 173; 

Jacobs, 261 A.D.2d 127. Cf Yuzwak v. Dygert, 144 A.D.2d 938,534 N.Y.S.2d 35 (4th Dept. 

1988). 
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THE FOURTH CAUSE OF ACTION FOR BREACH OF THE CONTRACT OF SALE 
SHOULD BE DISMISSED 

20. In paragraph 90 of the Complaint, Plaintiff alleged that Defendants "breached the 

contract of sale". See, Moving papers, Exh A (p. 13). 

21. In paragraph 91 of the Complaint, Plaintiff alleged: "As a proximate result of the 

breach of the contract of sale, plaintiff suffered damages ... " See, Moving papers, Exh A (p. 13-

14). 

22. In this motion, Defendants moved to dismiss the fourth cause of action since 

Plaintiff was not a party to the contract of sale and was not seller of the horse. 

23. In opposition, Plaintiff admits that Defendants were not the seller, but Plaintiff has 

the temerity to argue that Defendants did not address the other contract in which Defendants were 

Plaintiffs agents. See, Schroeder Aff. ~~38 & 39. 

24. Plaintiffs fourth cause of action specifically stated that Defendants breached the 

contract of sale. The Complaint does not allege any other contract exists between Plaintiff and 

Defendant except the contract of sale. The fourth cause of action based on Defendant's breach of 

a contract to which they were not parties should be dismissed and Plaintiff should be admonished 

for making frivolous arguments. 

THE SIXTH CAUSE OF ACTION SHOULD BE DISMISSED 

25. Plaintiff s sixth cause of action alleges that Defendants' representations became 

express warranties of the contract of sale. See, Complaint ~102 (alleging Defendant's 

representations "became part of the basis of the bargain"), Moving papers, Exh. A. 
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26. Since Plaintiff now admits that Defendants were not parties to the contract of sale 

and were not the sellers of the pony, the fifth cause of action should be dismissed. 

27. Moreover, Plaintiff has not opposed dismissal of the fifth cause of action since the 

D.C.C. imposes the obligation of an express warranties on a seller only and Defendants did not 

the sell Plaintiff the pony. See, N.Y. D.C.C. §2-313. 

28. Plaintiff s argument that it was possible for Defendants to have contracted to 

provide an express warranty separate and apart from the contract of sale if they so chose is not 

particularly relevant since they did not and the Complaint does not allege that Defendants 

contracted to provide Plaintiff any express warranty. 

THE SEVENTH CAUSE OF ACTION SHOULD BE DISMISSED 

29. The seventh cause of action for breached an "Implied Warranty of 

Merchantability" should be dismissed since this cause of action is also based on the D.C.C. which 

creates an implied warranty on the "seller" of goods. 4 See, N.Y. D.C.C. §2-314. 

30. Plaintiffhas failed to address in the opposition papers why this cause of action is 

viable. 

THE EIGHTH CAUSE OF ACTION SHOULD BE DISMISSED 

31. The eighth cause of action asserts that Defendants breached an "Implied Warranty 

of Fitness For a Particular Purpose". This implied warranty also is based on the D.C.C. and 

creates implies a warranty to the "seller" of goods, which Defendants were not. See, N.Y. D.C.C. 

4 Plaintiff also fails to explain why she cites and quotes Pennsylvania law in support of 
this cause of action. See, Complaint ~1 08 (Moving papers, Exh. A). 
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§2-315. This cause of action has no merit and should be dismissed. Plaintiff has failed to address 

why this cause of action is viable in the opposition papers. 

32. Lastly, Plaintiff cites an antiquated 1924 case in which a seller was not the 

manufacturer of condensed milk but just a "middleman" in the sale of rancid condensed milk. 

See, J. Aron & Co. v. Sills, 211 A.D. 21,206 N.Y.S. 695 (lst Dept. 1924). In that case, the Court 

held that a seller who was a "middleman" could be liable even if they were not the manufacturer 

of a product. This case has no relevance to the case at bar since Defendants were not middlemen 

and did not sell the horse to Plaintiff, as she now admits. 

33. WHEREFORE, it is respectfully requested that this Court grant Defendants' 

motion in its entirety, and award such other and further relief deemed just and proper under these 

circumstances. 

Sworn to before me this 
29th day of July, 2013 

Kamma Aslan~va 
Notary Public 

State of New York 
County of Westchester 

ld No: 01AS6149569 
Expiration; July 10, 20/( 

, -' ETER A. AXELROD 
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