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MONTANA EIGHTEENTI-1 JUDICIAL DISTRICT COURT, GALLATIN COUNTY 

STATE OF MONTANA, 

Plaintiff, 

vs. 

.DAYLE HARRIS KOUNTZ, 

Defendant. 

******* 

) 
) 
) 
) 
) 
) 
) 
) 
)" 

Cause No. DC-15-130AX 

ORDER RE: DEFENDANT'S 
COMBINED PRETRIAL MOTIONS 

__________________________ ) 

On October 26, 2015, Defendant filed his Pretrial Motions and Brief in Support. On 

December 10, 2015, the State filed its Combined Response to Defendant's Pretrial Motions. On 

January 11,2016, Defendant filed a Combined Reply Briefre: Pretrial Motions. On January 26, 

2016, the Court held a Status Conference in this matter and it was determined that the motions 

addressed in this Order did not require a hearing. Having reviewed the briefs, the Coiut is fully 

advised. 

BACKGROUND 

On May 20, 2015, the State filed an Information charging Defendant with CounU: Aggravated 

Animal Cruelty, a Felony; in the alternative to Count I, Count II: Cruelty to Animals, Second or 

Subsequent Offense, a Felony; and Count III: Cruelty to Animals, Second or Subsequent Offense, a 

Felony. Counts I and II pertain to a horse ("Tommy") that was owned by Defendant and Count III 

pertains to a calf that was owned by Defendant. The Court will set forth additional facts as necessary in 
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addressing each of Defendant's motions. 

1. Constitutionality of§ 45-8-217(1), MCA. 

Section 45-8-217(1), MCA provides: 

A person commits the offense of aggravated animal cruelty if the person purposely or 
knowingly: 

(1) kills or inflicts cruelty to an animal with the purpose of terrifying, torturing, or 

mutilating the animal. 

Defendant argues that§ 45-8-217(1), MCA is unconStitutionally vague becauseitfails to define 

the term "torturing." Defendant argues the vagueness of the staMe renders it unconstitutional both on 

its face and as applied to Defendant. Defendant argues that by failing to define "torturing," the 

statute fails to notify Defendant as to what conduct is prohibited by the statute. Defendant further 

argues that the absence of a definition of "torturing" invites arbitrary enforcement by law 

enforcement, prosecutors and judges- allowing a police officer or prosecutor to determine whether 

in their subjective opinion an individual has committed the acts for the purpose of "torturing." 

Additionally, Defendant argues that use of the term "torturing" in Section 45-8-217, MCA, is 

vague because the misdemeanor animal cruelty statute, § 45-8-211 (1 )(a), MCA, uses the same word 

as an element for misdemeanor animal cruelty. Defendant argues the mental state element of the two 

statutes does not distinguish the use of "torturing" because the two statutes contain the similar 

mental state element of"knowingly." Thus, Defendant contends that there is no way for a person to 

. determine what kind of conduct is "torturing" for purposes of§ 45-8-211 (1 )(a), MCA (misdemeanor 

animal cruelty) and "torturing" for purposes of§ 45-8-217(1), MCA (felony animal cruelty). 

The State first argues that Defendant bears the burden of proving, beyond a reasonable doubt, 

that the statute is unconstitutional and that Defendant has failed to meet this burden. 
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The State argues that the legislature's failure to define "torturing" does not render§ 45-8-

217(1), MCA unconstitutionally vague. The State argues that a person of ordinary intelligence can 

recognize and understand the term "torturing" without the need for a legislative definition. 

Therefore, the State argues, the statute cannot be unconstitutionally vague on its face or as applied to 

the Defendant simply because §45-8-217, MCA does not' define the term "torturing." 

The State next argues that Defendant's argument relating to the mental state elements in both 

§ 45-8-211(l)(a), MCA (misdemeanor animal cruelty) and§ 45-8-217(1), MCA (felony animal 

cruelty) is misplaced. The State argues that the conduct of "torturing" is not what differentiates 

misdemeanor animal cruelty from aggravated animal cruelty (a felony) under Montana law. The 

State contends that a misdemeanor violation occurs when an animal is "knowingly or negligently" 

subjected to "mistreatment or neglect" as a result of torture. The State contends that there is no 

"purposeful or knowingly" requirement in the torture element of §45-8-211, MCA. Conversely, the 

State argues that §45-8-217, MCA differentiates a felony offense as one where a person purposefully 

or knowingly "kill[ s] or inflict[ s] cruelty" with the purpose to torture the animal. The State argues 

that the felony offender must act both with the intent to kill/inflict cruelty and to torture. The State 

contends that the different degrees of culpability inherent in these mental states distinguish the felony 

offense of aggravated animal cruelty from its lesser-included misdemeanor counterpart. 

A statute can be found unconstitutionally vague in two ways: "(1) whether it is so vague the 

law is rendered void on its face or (2) whether it is vague as applied in a particular circumstance." 

State v. Thirteenth Judicial District Court, 2009 MT 163, 'lJ24, 350 Mont. 465, 208 P.3d 408 (citing 

State v. Stanko. 1998 MT 321, 'lJ1, 292 Mont. 192, 974 P.2d 1132). Statutes are presumed to be 

constitutional. !d., 'lJ23 (citing Stanlw, 'lJ15). A party challenging a statute bears the burden of 
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proving the statute is unconstitutional beyond a reasonable doubt, and any doubt will be resolved in 

favor of the statute. ld. 

A statute is void for vagueness on its face "if it fails to give a person of ordinary intelligence· 

fair notice that his contemplated conduct is forbidden." I d.,~ 25 (internal quotes omitted). The test 

for "vagueness" of a criminal law is whether a person is required to speculate as to whether his 

contemplated course of action may be subject to criminal penalties. State v. Mainwaring, 2007 MT 

14, ~ 18, 335 Mont. 322, 151 P.3d 53. A party challenging a statute must prove "that the statute is 

vague not in the sense that it requires a person to conf9rm his conduct to an imprecise but 

comprehensible normative standard, but rather in the sense that no standard of conduct is specified at 

all." Thirteenth Jud. Dist., ~ 25 (internal quotes omitted). The Legislature does not define every 

term it uses. Rather, the Legislature uses "common terms and everyday language" in writing statutes 

and "therefore it is presumed that a reasonable person of average intelligence can comprehend them." 

State v. Martel, 273 Mont. 143, 150,902 P.2d 14, 18-19. 

In determining whether a statute is "vague as applied" the Court determines "whether the 

challenged statute provides a person with actual notice and whether the statute provides minimal 

guidelines to law enforcement." Thirteenth Jud. Dist., ~ 32. With regard to actual notice the Court 

must "examine the statute in light of the defendant's conduct to determine if the defendant reasonably 

could have understood that the statute prohibited such conduct." Jd. With regard to the guidelines 

provided to law enforcement, a statute is unconstitutionally vague if it "impermissibly delegates 

basic policy matters to policeman, judges, and juries for resolution on an ad hoc and subjective basis, 

with the attendant dangers of arbitrary and discriminatory application." ld., ~ 38. 
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The Court finds that § 45-8-217(1), MCA is not void on its face for vagueness. The 

Legislature's failure to define "torture" or "torturing" does not render the statute so vague that a 

person of ordinary intelligence would not know what type of conduct is prohibited. Section 45-8-

217(1 ), MCA provides: 

Aggravated animal cruelty. A person commits the offense of aggravated animal 
cruelty if the person purposely or knowingly: (1) kills or inflicts cruelty to an animal 
with the purpose of terrifYing, torturing, or mutilating the animal. 

The statute provides notice of a comprehensible normative standard of conduct, even if imprecise, of 

which all persons are to conform- a person must refrain from purposely or knowingly killing or 

inflicting cruelty to an animal with the purpose of terrifying, torturing, or mutilating the animal. It 

most certainly cannot be said that§ 45-8-217(1), MCA specifies no prohibited conduct at all. A 

person of ordinary intelligence is familiar with the concepts of torture, without the need for a 

legislative definition, and should be able to conform the person's conduct so as to not violate the 

statute. 

The Court finds that § 45-8-217(1), MCA is not unconstitutionally vague as applied to 

Defendant. Defendant is alleged to have failed to obtain veterinary or other appropriate medical 

treatment for Tommy after Tommy sustained a severe laceration to his front left leg. It is alleged that 

Tommy suffered from the effects of the injury for approximately three months, without appropriate 

medical care, during which time Tommy lost his left front foot, before Defendant was reported to 

authorities and Tommy was euthanized. It is also alleged that during the three months after 

Tommy's injury Tommy lost a significant alnount of weight, would not drink, had a difficult time 

standing, had sores all over his body, and that Tommy was kept in a dirty stall filled with feces. It is 

alleged that Defendant was aware of Tommy's poor condition and that Tommy should have been 
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euthanized, but that Defendant wanted to keep Tommy alive to see if he could get semen from him 

and continue to use him as a stud horse. Again, the Court finds that people of ordinary intelligence 

are familiar with concepts of torture. The Court finds that Defendant could have reasonably 

understood that§ 45-8-217(1 ), MCA prohibited the type of conduct Defendant allegedly engaged in. 

In other words, Defendant should have reasonably understood that the statute prohibited Defendant 

from allegedly allowing Tommy to suffer in pain for a period of three months, in a dirty stall, 

knowing Tommy should be euthanized, but keeping him alive for the sole purpose of obtaining 

semen. 

The Court further finds that § 45-8-217(1 ), MCA is not unconstitutionally vague as a result of 

"torture" being prohibited by both § 45-8-217(1 ), MCA (aggravated animal cruelty, a felony) and § 

45-8-211 (I)( a), MCA (cruelty to animals, a first offense misdemeanor). Defendant contends that the 

prohibition against torture in each statute allows law enforcement and prosecutors to arbitrarily 

decide whether to charge a person with a felony or misdemeanor based on the same alleged conduct. 

The Court disagrees. The requisite mental state elements of the crimes distinguish them from one 

another. 

Section 45-8-2ll(l)(a), MCA provides: 

A person commits the offense of cruelty to animals if, without justification, the 
person knowingly or negligently subjects an animal to mistreatment or neglect by: 
(a) overworking, beating, tormenting, torturing, injuring, or killing the animal[.] 

To be found guilty of torture under this statute, a defendant must knowingly or negligently subject an 

animal to mistreatment or neglect by torturing the animal. That is it. The State need not establish 

that the defendant did anything with purpose. 

Section 45-8-217(1), MCA provides: 
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A person commits the offense of aggravated animal cruelty if the person purposely 
or knowingly: 
(1) kills or inflicts cruelty to an animal with the purpose of terrifYing, torturing, or 
mutilating the animal; 

To be found guilty under this statute, a person must pwposely or knowingly kill or inflict cruelty to 

an animal with the purpose oftorturing the animal. In this situation, the State must not only prove 

that a defendant purposely or knowingly killed or inflicted cruelty to an animal, but also must prove 

that the defendant engaged in that conduct with the purpose to torture that animal. The requirement 

that the State establish that a defendant acted with the purpose to torture the animal is what 

differentiates§ 45-8-211(I)(a), MCA from§ 45-8-217(1), MCA. Under both statutes, a defendant 

may be found guilty if he knowingly inflicted cruelty to an animal. However, to be found guilty of 

aggravated animal cruelty, the State must take it one step further and prove that the defendant 

inflicted cruelty on the animal with the purpose to torture that animal. Such ill intent is not required 

to find a defendant guilty under§ 45-8-211(I)(a), MCA. It is only when a person's alleged conduct 

is so egregious that it may be said that the person engaged in such conduct with the purpose to torture 

an animal that the State could charge a person with aggravated animal cruelty. In cases where the 

facts cannot support that level of culpability, the State would be limited to proceeding under§ 45-8-

211, MCA. Thus, law enforcement and prosecutors have sufficient guidance from the statute so as to 

not render§ 45-8-217(1), MCA unconstitutionally vague as applied. 

Defendant's motion to dismiss Count I: Aggravated Animal Cruelty on the basis that§ 45-8-

217(1), MCA is unconstitutionally vague should be denied. 

2. Probable Cause for Count 1: Aggravated Animal Cruelty, a Felony. 

Defendant argues that the State fails to allege facts that establish probable cause that Defendant 

inflicted cruelty to an animal with the purpose of torturing the animal. Defendant contends thattorture 
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is an emotionally-laden provocative word and that merely alleging "torture" by using the word 

"torture" in the charging documents fails to state facts that establish probable cause that Defendant 

engaged in any conduct that was done purposely or knowingly "with the purpose of torture" under 

Section 45-8-217(1 ), MCA. 

Defendant further argues that the wrongful conduct alleged against him in support of the State's 

charge of felony aggravated animal cruelty is all conduct proscribed by the misdemeanor statute of 
' 

animal cruelty and is distinct from "torturing." Defendant argues that when there are several 

provisions or particulars, such a construction is, if possible, to be adopted as will give effect to all. 

Citing §1-2-101, MCA. Defendant contends it would be incongruous to interpret "torturing" in 

Section 45-8-217, MCA (and in Section 45-8-211(1)(a), MCA) as encompassing the acts separately 

proscribed in Section 45-8-211 (l)(b )-(e). 

The State argues that the Affidavit ofProbable Cause set forth filets and circumstances, above 

and beyond failing to provide veterinary or other appropriate medical care to a seriously injured animal, 

that provided a basis for the Court to find a mere probability that the Defendant committed the offense 

of Aggravated Animal Cruelty. 

Montana Code Annotated § 46-11-201 governs the filing of an information and states: 

(1) The prosecutor may apply directly to the district' court for 
permission to file an information against a named defendant. If the 
defendant named is a district court judge, the prosecutor shall apply 
directly to the supreme court for leave to file the information. 

(2) An application must be by affidavit supported by evidence that 
the judge or chief justice may require. If it appears that there is 
probable cause to believe that an offense has been committed by the 
defendant, the judge or chief justice shall grant leave to file the 
information, otherwise the application is denied. 
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(3) When leave to file an information has been granted, a warrant or 
summons may issue for the defendant's arrest or appearance. 

( 4) When leave is granted to file an information against a district 
court judge, the chief justice shall designate and direct a judge of the 
district court of another district to preside at the trial of the 
information and hear and determine all pleas and motions affecting 
the defendant under the information before and after judgment. All 
necessary records must be transferred to the clerk of the district court 
of the district in which the action arose. 

"A showing of mere probability that a defendant committed the offense charged is sufficient to 

establish probable cause to file an information. The District Court Judge is to use common sense to 

determine whether probable cause exists." State v. Holt, 2006 MT 151,128, 332 Mont 426, 139 P. 

3d 819. 

The Court finds that the Affidavit ofProbable Cause and the Information allege sufficient facts 

to establish a "mere probability" that Defendant p!Jrposely or knowingly inflicted cruelty to Tommy 

with the purpose of torturing Tommy, thereby committing the offense of Aggravated Animal Cruelty. 

The State goes beyond alleging that Defendant simply failed to obtain veterinary care for Tommy. The 

State alleges that Tommy was first injured in December 2014 and that his poor condition was reported 

on March 28, 2015, approximately three months after the injury. In that three month time frame, the 

State alleges that Tommy's injury was so severe that Tommy eventually lost his left front foot. The 

State alleges that in those three months, Tommy lost a significant amount of weight and was not 

drinking. The State alleges that Tommy's stall was dirty and filled with feces, that Tommy had a 

difficult time standing, and had sores all over his body. The State alleges that Tommy was suffering in 

pain. The State further alleges that Defendant recog¢zed Tommy's poor condition, that Tommy 

should have been euthanized, but that Defendant wanted to keep Tommy alive to see if could get semen 
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out of him and continue to use him as a stud horse. The Court finds that these alleged facts, when 

viewed together, are sufficient for the Court to find a "mere probability" that Defendant's conduct 

·exceeds the bounds of Animal Cruelty(§ 45-8-211, MCA) and rises to the offense of Aggravated 

Animal Cruelty(§ 45-8-217, MCA). More specifically, the Court finds there is at least a "mere 

probability" that Defendant engaged in conduct purposely or knowingly with the purpose of torturing 

Tommy, as a person of average intelligence would understand the tenn "torturing" as used in§ 45-8-

217, MCA. Defendant's motion to dismiss Count I based on lack of probable cause should be denied. 

3. Sufficiency of Count 1: Aggravated Animal Cruelty, a Felony. 

Defendant next argues that Count I should be dismissed because the Information is facially 

insufficient and fails to state an offense. Defendant argues that there are no allegations in Count I of 

the Information which provide notice to Defendant of what the State intends to rely pn to prove or 

establish that Defendant acted with "the purpose of torturing" Tommy. Again, Defendant argues that 

the State improperly relies on misdemeanor conduct in charging Defendant with a felony. Thus, 

Defendant maintains that the State's factual allegations are insufficient to support a felony charge. 

The State argues that it has alleged additional facts, both in the Information and in the affidavit 

of probable cause, which demonstrate the Defendant tortured Tommy and that those actions are above 

and beyond that encompassed by the misdemeanor statute. The State argues, while the Defendant . 

might not agree that the charged conduct ofleaving "his stallion, Young Doc Bar, to suffer in pain, in a 

dirty stall, withholding veterinary care, following a serious laceration to his leg, resulting in the horse 

slowly losing his hoof and portion of his lower leg and being unable to stand for periods of time, 

additionally resulting in weight loss and bed sores" was torture of the horse, the Defendant is clearly on 

notice of what the State intends to prove to a jury as torture. 
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Based upon the facts that the Court set forth in support of its decision to deny Defendant's 

motion to dismiss Count I for lack of probable cause, the Court finds that the Affidavit of Probable 

Cause and the Information set forth sufficient facts to place Defendant on notice ofthe facts that the 

State intends to prove to establish the element of torture. as used in§ 45-8-217, MCA. Therefore, 

Defendant's motion to dismiss Count I for insufficiency and failure to state an offense should be 

denied. 

4. Sufficiency and Probable Cause as to Count III. 

Count III of the Information alleges Defendant failed to provide veterinary care or appropriate 

medical care to a seriously ill or injured calf. Defendant argues that the State has not alleged any 

facts or provided any expert opinion to support the allegation that Defendant failed to provide 

veterinary care or appropriate medical care to the calf. Defendant goes on to argue facts regarding 

his care of the calf arguing such care is commonly accepted livestock practices. Defendant contends 

that the State's attempt to apply§ 45-8-211, MCA to the calf incident would subject Montana 

ranchers and livestock owners to criminal charges for animal cruelty for unavoidable losses of 

livestock to illness and other causes. Defendant argues the animal cruelty statute would be rendered 

unconstitutionally overbroad if it is applied to the circumstances concerning the calf. 

The State argues that Defendant's motion is essentially asking the Court to hold a mini-trial on 

Count III. The State argues that Defendant disputes the facts of the State and presents his own facts 

defending against the State's-allegations. The State contends the proper means to resolve the factual 

dispute is a trial, not a motion to dismiss for lack of probable cause. The State argues that the Court 

properly found probable cause existed in this case based on the facts in the affidavit which included the 
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Defendant leaving a sick or injured calf, which was obviously in distress and in need of veterinary or 

other me,dical care, 

Montana Code Annotated§ 46-11-201 governs the filing of an infonnation and states; 

(I) The prosecutor may apply directly to the district court for 
permission to file an information against a named defendant If the 
defendant named is a district court judge, the prosecutor shall apply 
directly to the supreme court for leave to file the information. 

(2) An application must be by affidavit supported by evidence that 
the judge or chief justice may require, If it appears that there is 
probable cause to believe that an offense has been committed by the 
defendant, the judge or chief justice shall grant leave to file the 
information, otherwise the application is denied. 

(3) When leave to file an information has been granted, a warrant or 
summons may issue for the defendant's arrest or appearance. 

(4) When leave is granted to file an information against a district 
court judge, the chief justice shall designate and direct a judge of the 
district court of another district to preside at the trial of the 
information and hear and determine all pleas and motions affecting 
the defendant under the information before and after judgment. All 
necessary records must be transferred to the clerk of the district court 
of the district in which the action arose. 

"A shmving of mere probability that a defendant committed the offense charged is sufficient to 

establish probable cause to file an information. The District Court Judge is to use common sense to 

determine whether probable cause exists." State v. Holt, 2006 MT 151, ~ 28, 332 Mont 426, 139 P. 

3d 819. 

The Court finds that the Affidavit of Probable Cause and the Information allege sufficient facts 

to establish a "mere probability" that Defendant, without justification, knowingly or negligently 

subjected the calf to mistreatment or neglect by failing to provide the calf with, in the case of 

immediate, obvious, serious illness or injury, licensed veterinary, or other appropriate medical care. 
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The State alleges that on March 28, 2015, the calf was lying in its own feces, was having what appeared 

to be seizures, and was comatose. The State alleges that while the calf was alive, it was non-responsive 

and having difficulty breathing. The State claims that the calfhad been injured about one week prior to 

March 28, 2015. The State claims the calf was so ill, that Dr. Gary Cook, who was called to evaluate 

Tommy and the calf by the Sheriff's Department, recommended that the calf be. euthanized. These 

facts are sufficient to establish a "mere probability" that Defendant violated§ 45-8-211(1 ), MCA with 

regard to the calf and adequately noti:f'y Defendant ofthe facts the State intends to prove to establish the 

elements of§ 45-8-211(1), MCA. Defendant is free to argue whatever defenses maybe available to 

him, including commonly accepted livestock practices as provided by § 45-8-211(4)(b), MCA. 

However, it is not within the province of the Court to detenninewhat are commonly accepted livestock 

practices pretrial; this is a factual dispute to be resolved by a jury at trial. Defendant's motion to 

dismiss Count Ill for insufficiency and lack of probable cause should be denied. 

5. Prior Misdemeanor Animal Cruelty Conviction. 

Addressed by separate order 

6. Age of Prior Conviction 

Defendant argues Section 45-8-211, MCAviolates due process because it places no limit on 

the age of predicate convictions used to enhance misdemeanor animal abuse to felony animal abuse. 

Defendant argues that looking to old convictions no matter how long ago the conviction occurred 

· lacks a rational basis for enhancing a misdemeanor to a felony. Defendant contends that his due 

process argument is supported by the fact that that Gallatin County Sheriff's Department destroys 

misdemeanor investigation files after 10 years. Defendant argues that it would be a violation of due 

process to seek enhanced. penalties based on Defendant's fifteen year old charge and conviction. 
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The State argues that the Montana Criminal Code contains other crimes besides Animal Cruelty 

which become felonies based on a set number of prior convictions, including Driving Under the 

Influence, Fourth or Subsequent Offense and Partner or Family Member Assault, Third or subsequent 

offense. T11e State found no case law which placed an age limit on a prior conviction for any of those 

offenses. The State further argues that Defendant's due process rights with regard to the prior 

conviction are protected by his ability to collaterally challenge that prior conviction. 

The Court finds that Defendant has failed to cite any authority supporting his position that there 

must be a limit as to how old a prior conviction can be for the State to use that prior conviction to 

enhance a current misdemeanor offense to a felony offense. The Court notes that even though the 

investigative file is no longer available, the justice court records are available and were relied on by 

Defendant in challenging his prior conviction. Defendant's motion to dismiss Counts II and III on the 

basis that § 45-8-211, MCA violates Defendant's due process rights by placing no limit on the age of 

predicate convictions to enhance a misdemeanor to a felony should be denied. 

7. Motion to Suppress B!lsed on Destruction of Evidence 

Addressed by separate order 

8. Motion to Compel 

Defendant seeks to compel the State to produce the criminal histories for all of the State's 

witnesses. Defendant argues he is entitled to a current National Crime Information Center (NCIC) 

criminal history report for the State's witnesses as well as other criminal history records for the 

State's witnesses. Defendant argues thill he does not have access to the NCIC database and cannot 

obtain complete criminal history information concerning the State's witnesses that is readily 

available to the State and law enforcement. Defendant contends that a witness's criminal history is 
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Brady!Giglio material that the prosecutor is required to produce. Defendant argues that the criminal 

histories may provide impeachment evidence because conduct underlying certain crimes may be 

probative of a witness's character for truthfulness or untruthfulness. 

Defendant further seeks to compel the State to produce Brady/Giglio information in the 

personnel files oflaw enforcement witnesses, including information concerning disciplinary actions 

or investigations. Defendant contends that the officers' credibility will be in issue in this case, and 

that he is entitled to any Brady/Giglio material in the personnel files oflaw enforcement witnesses. 

Defendant requests that in the event of any disputed, or allegedly privileged material, the Court order 

the State to provide the disputed files or information to the Court for in camera review. 

The State argues that the witnesses in this case have a right to privacy and the information 

requested by the Defendant is Confidential Criminal Justice Information. The State contends that to its 

knowledge, the Defendant has not made a request for Confidential Criminal Justice Information. 

The State argues the Court should deny the Defendant's motion because the Defendant fails to 

specifically name the witnesses he is requesting criminal histories for and fails to show a substantial 

need in the preparation ofhis case for the specific criminal histories. The State further contends that 

the Defendant has failed to show that he is unable to obtain the information without undue hardship. 

As to the Brady/Giglio information Defendant requests ftom law enforcement officers' personnel 

files, the State contends that it has not provided the Defendant with any Brady information for the law 

enforcement officers because none exists. 

The State's witnesses have a right to privacy and the criminal histories Defendant is 

requesting are considered Confidential Criminal Justice Information. There is a specific procedure 

the Defendant must follow in order to obtain Confidential Criminal Justice Information and the 
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Defendant has not engaged in that procedure. The purpose of the procedure is to protect a person's 

privacy. When a party makes a properrequest for Confidential Criminal Justice Information, the Court 

must make a "written finding that the demands of individual privacy do not clearly exceed the merits 

of public disclosure" prior to authorizing the release of such information. § 44-5-303, MCA. The 

Court declines to allow Defendant to shortcut the procedure when individuals' rights to privacy are 

at stake. Defendant's motion should be denied. 

With regard to the Brady!Giglio information Defendant requests from the law enforcement 

officers' personnel files, the Court finds that the State must produce, to the Court for an in camera 

inspection, the personnel files of Lt. Arlyn Greydanus, Deputy Dane Vranish, and Pat Hess 

containing evaluations, commendations, promotions, discipline, and the like. The Court shall review 

these documents in camera. These documents are not public documents and the documents shall not 

be filed with the Clerk of District Court. After its review, the Court shall provide counsel for the 

Defendant and the State with copies of documents the Court deems responsive to Defendant's 

motion. Upon completion of the Court's in camera inspection, the Court shall deliver the files and 

documents reviewed to the County Attorney, who shall retorn the files and documents to the 

appropriate law enforcement agency. 

9. Testimony and Opinions of Ted Vlahos D.V.M. 

Defendant argues that the State cannot establish proper foundation for the testimony and 

opinions of Ted Vlahos, D.V.M. Defendant argues that Dr. Valhos never examined Tommy and 

'rormed his opinions based only on a few photographs of Tommy taken on March 28, 2015. 

Defendant further argues that Dr. Vlahos' disclosed opinions improperly include.legal conclusions. 

The State argues that it intends to offer testimony from Dr. Vlahos regarding the appropriate 
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treatment for leg injuries in horses, including when veterinary care is necessary and what continued 

course of treatment should follow after any necessary veterinary treatment. The State argues that Dr. 

Vlahos can explain the following to the jury: (I) traumatic leg injuries in horses; (2) the types ofleg 

injuries that can result in the loss of a leg; and (3) what the treatment options are for those types of 

injuries. The State argues that while Dr. Vlahos never had the opportnnity to examine or provide care 

to Tommy, Dr. Vlahos has examined photographs of Tommy's injury at various stages of 

progression and, from those photographs, can discuss the appropriate treatment options for the 

injury, as well as explain to the jury the progression of an injury that causes a horse to lose part of a 

limb. The State argues that all of this information will assist a jury in understanding the facts in this 

case. 

Rule 702, Mont. R. Evid., addresses expert witnesses and provides: "If scientific, technical, or 

other specialized knowledge will assist the trier of fact to understand the evidence or to detennine a 

fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education 

may testify thereto in the form of an opinion or otherwise." Rule 704, Mont. R. Evid., allows an 

expert to testifY to opinions which include opinions on ultimate issues to be decided by a jury. 

However, "[w]hile an expert witness may properly testifY as to an ultimate issue of fact, expert 

opinion that states a legal conclusion or applies the law to the facts is inadmissible." Perdue v. 

GagnonFanns, Inc., 2003 MT 47, 'lf28, 314 Mont. 303, 311,65 P.3d 570, 575. As such, Dr. Vlahos 

shall be precluded from testifYing that the Defendant's conduct falls under§ 45•8-211(c)(iii), MCA 

·or from specifically stating that Defendant's conduct constitutes animal cruelty. 

With regard to Dr. Vlahos' proposed testimony regarding Tommy's need for veterinary care, 

that goes to weight, not admissibility; the Defendant may cross-examine Dr. Vlahos and present his 
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own evidence regarding the argument that other medical care may have been appropriate under the 

circumstances. The Court further finds that Dr. Vlahos' examination of photographs of Tommy, 

rather than a physical examination ofTommy, goes to the weight, not admissibility oflris opinions. 

10. Prior Bad Acts 

Defendant seeks to preclude the following evidence pursuant to Rules 402, 403, and 404(b ), 

Mont. R. Evid.: 

1) Evidence or testimony concerning the complaint for alleged animal abuse from 

August 1999 (See e.g. paragraph 22 ofthe Affidavit of Probable Cause); 

2) Any other misdemeanor or traffic offenses of Mr. Kountz; 

3) Incident report from 9/4/2000 Case no. 2000002283; 

4) Evidence or testimony of witnesses concerning other purported incidents involving 

animals at Kountz Arena or on Kountz property, including State witnesses Pat Hess, 

Nick Ames, Mallory Crandall, Aimee Wheeler (See e.g. paragraphs 9 and 13 ofthe 

Affidavit of Probable Cause and witness statements; Nick Ames' statement about 

dead animals); and 

5) Testimony of witnesses concerning their opinion of Mr. Kountz (See e.g. Aimee 

Wheeler in paragraph 13 of the Affidavit of Probable Cause and her witness 

statement). 

The State contends that it has no intention of introducing any evidence of the Defendant's prior 

traffic convictions, including his prior DUI offenses. In regards to the Defendant's prior conviction for 

Animal Cruelty, the State represents that it will not introduce any testimony or evidence regarding that 

conviction or the circumstances in its case in chief. The same goes for any prior allegations of animal 
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abuse or neglect made against the Defendant or referenced by any of the State's witnesses in their 

interviews with Lt. Greydanus. The State does however reserve the right to introduce any and all of 

that evidence in rebuttal to the Defendant's case. The State contends that based on Defendant's witness 

list and Combined Pretrial Motions, in which he references his prior care of other animals, that 

Defendant may open the door to his character and prior treatment of animals. The State contends that, 

should the Defendant present any testimony regarding his character or testimony regarding his 

treatment of animals in the past, the State absolutely has the right to present evidence and testimony to 

rebut those assertions. 

The State has represented that it does not intend to offer any ofthe above referenced evidence in 

its case in chief. However, the State represents that such evidence may be appropriate rebuttal evidence 

depending on Defendant's presentation of his case. With regard to the State's case in chief, the 

Defendant's motion to preclude the above referenced evidence should be granted. The Court reserves 

ruling regarding appropriate rebuttal or impeachment evidence- the Court is unable to make such a 

ruling outside the context of the evidence as it is presented at trial. 

11. Motion in Limine to Preclude the State from· Introducing Certain Testimony or 
Evidence from State Witnesses. 

Defendant argues that the Court must preclude any witness from offering testimony or 

opinion that a) this was animal cruelty, torture or mistreatment or neglect; b) all lay witnesses from 

opining Tommy or the calf were not provided proper veterinary or appropriate medical care; c) that 

Tommy or the calf should have been euthanized. Defendant contends that testimony that this was 

animal cruelty, torture, mistreatment or neglect is an improper opinion that states a legal conclusion 

or applies the law to the facts and is inadmissible. Defendant further argues that testimony by lay 
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witnesses that Tommy and the calf were not provided proper veterinary care or appropriate medical 

care or should have been euthanized is improper lay witness opinion. 

Defendant also specifically seeks to preclude Nick Ames ("Ames") from offering any 

testimony regarding the Henneke scale or the calf. Defendant argues that a proper and adequate 

evaluation to determine the Henneke scale of a horse requires a hands-on examination and Ames 

never physically examined Tommy. Therefore, Defendant argues that Ames lacks an adequate 

foundation to testifY regarding the Henneke scale. As to the calf, Defendant argues that Ames admits 

he knows little about calves and that Ames did not physically examine the calf at issue in this case. 

Therefore, Defendant argues that Ames lacks an adequate foundation to testifY regarding the calf. 

With regard to Defendant's motion relating to all State witnesses, the State first argues that 

Defendant is vague and broad in what he is asking the Court to exclude, discussing lay and expert 

testimony at the same time without a distinction. The State next argues that many of its witnesses have 

experience with horses and horse care and that those individuals made observations ofTommy and can 

testifY as to what they observed. As to Nick Ames, the State represents that it will not solicit testimony 

from Ames regarding the Henneke Scale or his sconng ofTommy. However, the State argues that it is 

proper for Ames to testifY regarding his observations of Tommy's overall body condition. The State 

further argues that Ames observed the calf and can testifY to what he personally observed. 

The Court finds that all witnesses, both lay and expert, shall be precluded from providing 

opinions that constitute a legal conclusion (e.g. Defendant committed animal cruelty, Defendant's 

conduct constitutes torture, etc.) or apply the facts to the law. Perdue,~ 28. Lay witnesses shall be 

precluded from providing opinions as to whether Tommy or the calf required veterinary or other 

appropriate medical treatment. Appropriate and necessary medical treatment for horses and calves is 
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outside the knowledge of the average lay person and requires expert testimony. Similarly, lay witnesses 

shall be precluded from providing opinions as to whether Tommy and the calf should have been 

euthanized- this requires expert testimony. 

Regarding Ames, Ames shall be prohibited from providing testimony regarding the Henneke 

Scale. Ames, as a lay witness, shall be permitted to testifY regarding his personal observations of 

Tommy and the calf as permitted by Rules 602 and 701 of the Montana Rules of Evidence. Ames' 

limited knowledge of calves goes to the weight of his testimony and does not preclude him from 

testifying as to his personal observations of the calf. 

12. Motion in Limine to Preclude Improper Comments or Arguments from the Prosecutor 

Defendant requests the Court issue an order precluding the prosecutor from making improper 

arguments, comments or statements at trial, including during voir dire, and to prepare State's 

witnesses to avoid inadvertent reference to or discussion of precluded or improper topics. The State 

argues that it is well aware of the Rules of Evidence and trial procedure and does not believe it is 

necessary for the Defendant to ask the Court to order the State to follow the rules it is already bound to 

follow. Defendant specifically seeks to preclude the following: 

(a) Personal opinions, vouching or improper comment on witness credibility. 

TI1e State represents that it fully intends to follow the applicable rules and will not improperly 

vouch for witnesses. 

The motion should be granted. 

(b) Referring Mr. Kountz or the witnesses of Mr. Kountz as liars. 

The State argues that it can certainly comment on discrepancies in the testimony of a witness, 

however, counsel for the State fully understands it is improper to call wi~esses liars. 
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The motion should be granted. 

(c) Improper comment on evidence not of record. 

Counsel for the State represents that she is fully aware that during closing argument she may 

only argue on evidence and testimony presented to the jury. 

The motion should be granted. 

(d) Improper comment of prosecutor's personal opinion of guilt or innocence of 
Mr. Kountz. 

Counsel for the State agrees that she cannot offer her personal opinion as to Defendant's guilt or 

innocence, but maintains that the State can argue to the jury that the evidence presented in the case, as 

applied to the law, demonstrates the State has proven the Defendant's guilt beyond a reasonable doubt. 

The motion should be granted. 

(e) Improper argument to jury to putthemselves in the place of Tommy or the calf. 

The State argues that this motion should be denied on its face because the Defendant fails to 

cite any controlling case law or be specific as to what conduct he is asking the Court to exclude. 

The motion should be granted. 

(t) Improper comment on Mr. Kountz's post-charge silence or decision not to 
testify. 

Counsel for the State represents that she is fully aware she may not comment on the Defendant 

invoking his right to remain silent and will not do so. 

The motion should be granted. 

(g) Improper comment on Mr. Kountz's decision not to call witnesses. 

Counsel for the State represents that she understands that she may not comment on the 

Defendant not calling any witness on his behal£ 
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The motion should be granted. 

(h) Improper appeal to emotions, passions and prejudices of jury. 

The State represents that it is not clear what the Defendant is attempting to exclude with this 

motion, but that the State is well aware of the Montana Rules of Evidence and fully intends to follow 

them. 

. The Court finds this to be a generalized motion in limine that lacks specificity as to what 

Defendant seeks to preclude. In the absence of specific evidence or argwnent to make a ruling on, the 

Court finds it most prudent to reserve any ruling on the issue until a specific objection is made, to 

specific evidence or argument, at the time ofirial. See State v. Vukasin, 2003 MT 230, mf 35-37, 317 

Mont. 204, 75 P .3d 1284 (motion in limine was not sufficient to preserve an issue for appeal where it 

only sought to exclude any "reference, comment, allusion or statement made to any crime, wrong or 

act pursuant to M.R. Evid. Rule 404(b)" and did not specify the basis for objection.). On the other 

hand, the Court emphasizes that the jury will be instructed that it must perform its duty uninfluenced 

by passion or prejudice. 

(i) Improper comments on defense to charges. 

Again, the State argues that it cannot discern exactly what the Defendant is asking the Court to 

exclude or order the State not to do with this motion. The State represents it is fully aware of the 

Montana Rules of Evidence and will comply with those rules. 

Defendant cites State v. Stewart, 2000 MT 3 79, 303 Mont. 507, 16 P .3d 391 in suppoitofhis 

motion to preclude improper comments on Defendant's defenses to the charges against him. 

However, the Court in Stewart found that statements from the prosecutor regarding the "some dude" 

defense were "essentially the prosecutor's personal opinion on the strength of the case against 
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Stewart. It is well settled Montana law that closing arguments that reflect the prosecutor's personal 

opinions as to guilt are improper." Stewart,~ 42. 

The Court has already precluded improper comments of the prosecutor's personal opinion of 

guilt or innocence of the Defendant is subsection (d) above. Beyond that, it is not clear to the Court 

precisely what Defendant's motion seeks to preclude. Therefore, the Court reserves ruling on this 

issue until a specific objection is made, to specific evidence or argument, at the time of trial. Vukasin, 

~35-37. 

(j) Improper comments about defense counsel. 

Counsel for the State is unsure why the Defendant filed this motion or what concerning 

behavior he is targeting. 

The Court finds that, while tl:lls should go without saying, neither party shall be permitted to 

make personal, disparaging remarks about opposing counsel. 

(k) Improper reference to the trial as a "search for the truth" or any other 
substantially similar statement. 

The State opposes any restriction on terminology that it may use at trial, especially 

considering the vague nature of the Detimdant' s request of preventing the State from using any 

substantially similar statement. The State argues that the jury will be instructed that the State has the 

burden of proving the Defendant's guilt beyond a reasonable doubt and the Defendant has failed to 

provide any authority to support limiting the terms and phrases the State may use in argument. 

The Court finds that the State should be precluded from arguing that it is the jury's job to 

"search for the truth." However, the Court declines to prohibit the State from using any 

"substantially similar" statement as such a prohibition is overly broad and provides the State with 

little guidance as to what statements i~ is precluded from making. The Court will hear objections on 
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this issue at the time of trial. 

(I) Improper reference that there was a finding of probable cause for leave to file . 
the Information, to obtain an arrest warrant or search warrants. 

The State argues that the Court should deny this motion on its face due to the lack of any 

controlling authority for the Defendant's position. The State expects that the Court, as part of its 

preliminary instructions, will instruct the jury on the fact that an information was filed charging the 

Defendant and that the Defendant has entered not guilty pleas. The State represents that it has no need 

to explain a finding of probable cause to the jury, however, does reserve the right to comment on 

probable cause should counsel for the Defendant discuss it in terms of different burdens of proof. 

A finding of probable cause is irrelevant to a jury's determination of whether the State 

established, beyond a reasonable doubt, Defendant's guilt of any of the alleged offenses. Therefore, 

any reference to a finding of probable cause should be excluded. 

(m) Referring to Tommy or the calf as a "victim," or any other substantially similar 
term. 

The State represents that it will not refer to Tommy or the calf as "victim." 

The motion should be granted. 

13. Supplemental Jury Questionnaire 

Addressed by separated order 

14. Individual Voir Dire 

Defendant argues that, in light of the pretrial publicity and the nature of the charge, liberal 

individual voir dire should be permitted to protect Defendant's fundamental constitutional right to a 

trial by a fair and impartial jury under the Sixth Amendment of the U.S. Constitution and Article IT, 

Section 24 of the Montana Constitution and the due process clause of the Fifth and Fourteenth 
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Amendments ofthe U.S. Constitution and Article II, Section 17 of the Montana Constitution. 

The State requests the Defendant's motion for liberal individual voir dire be denied. The 

State argues that the Defendant has failed to point to the pretrial publicity that could impair his ability 

to receive a fair trial. The State believes a supplemental jury questionnaire is sufficient to determine 

if any potential juror has developed any opinion or bias about the case due to pretrial publicity. 

The Court has approved the use of a Supplemental Jury Questionnaire in this case. The Court 

finds that the Supplemental Questionnaire specifically addresses a potential juror's exposure to 

pretrial publicity, knowledge of this case, and whether they have formed or expressed any opinions 

regarding the Defendant or this case. As a result, the amount and nature of any exposure to pretrial 

publicity and whether a juror has formed any opinion about the case will be known to counsel prior 

to trial. Therefore, it is premature to determine if any, or to what extent, individual voir dire may be 
I 

appropriate. Defendant's motion for liberal individual voir dire should be denied except as may arise 

during the trial. 

15. Sequestering Witnesses Pursuant to Rule 615, Mont. R. Evid. · 

Defendant requests that witnesses be excluded from the courtroom pursuant to Rule 615, 

Mont. R. Evid. Defendant further requests that the Court preclude a witness who has testified at trial 

from speaking about the case with a witness that has not yet testified, and p~ecluding the prosecutor 

or other representative of the State from informing or disclosing to a witness the trial testimony of 

any other witness or from interviewing or preparing any witness in the presence of another witness. 

This restriction is likewise needed to accomplish the same purpose underlying Rule 615, M.R.Evid. 

- as a means of discouraging and exposing fabrication, inaccuracy and collusion. 
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The State does not object to this motion and represents that it will direct its witnesses that 

they are not to discuss the case amongst themselves. 

The motion should be granted. 

16. Allowing Defendant to f"IIe Motions after the Deadline 

Defendant has filed a number of pretrial motions in compliance with the Court's deadline for 

pretrial motions. Defendant contends that there is good cause why Defendant may need to file 

additional pretrial motions after the deadline. For instance, Defendant contends that in one of his 

pending pretrial motions, he has sought additional discovezy. Defendant argues that if the Court 

grants Defendant's motion, there may be the need to file additional pretrial motions based on the 

discovezy. Defendant contends that his investigation ofthis matter is ongoing, which may reveal the 

need to file additional pretrial motions. 

The State responds by arguing that Defendant has a complete copy of the State's file and 

therefore, no further pretrial motions should be necessary. 

The Court notes that Defendant has already filed motions after the motions deadline 

established in the Omnibus Hearing Order. The pretrial motions deadline was October26, 2015. On 

November II, 2015, Defendant filed a Motion to Compel. On December 28,2015, Defendant filed a 

Motion to Dismiss for Prosecutorial Misconduct. On March 2, 2016, the Court heard arguments on 

both of these motions and will consider the merits of the motions. If the Defendant finds it necessary 

to file additional pretrial motions, the Comt cannot prohibit the Defendant from doing so. However, 

the State may object on the basis oftimelincss. The Court will then consider the timeliness of the 

issue and whether the merits of the motion should be considered. 
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IT IS HERBY ORDERED; 

1. Defendant's motion to dismiss Count I; Aggravated Animal Cruelty on the basis that 

§ 45-8-217(1 ), MCA is unconstitutional is DENIED. 

2. Defendant's motion to dismiss Count I; Aggravated Animal Cruelty for lack of 

probable cause is DENIED. 

3. Defendant's motion to dismiss Count I; Aggravated Animal Cruelty on the basis of 

insufficiency and failure to state an offense is DENIED. 

4. Defendant's motion to dismiss Count III; Cruelty to Animals, Second or Subsequent 

Offense for lack of probable cause and insufficiency is DENIED. 

5. Defendant's motion to dismiss Counts IT and III; Cruelty to Animals, Second or 

Subsequent Offense on the basis that§ 45-8-211, MCA violates Defendant's due process rights by 

placing no limit on the age of predicate convictions to enhance a misdemeanor to a felony is 

DENIED. 

6. Defendant's motion to compel the State to produce the criminal histories for all of the 

State's witnesses is DENIED. 

7. Defendant's motion to compel the State to produce the personnel files of Lt. Arlyn 

Greydanus, Deputy Dane Vranish, and Pat Hess is GRANTED as follows; Within 10 days from the 

date of this Order, the State must produce, to the Court for an in camera inspection, the personnel 

files of Lt. Arlyn Greydanus, Deputy Dane Vranish, and Pat Hess containing evaluations, 

commendations, promotions, discipline, and the like. The Court shall review these documents in 

camera. These documents are not public documents and the documents shall not be filed with the 

Clerk of District Court. After its review, the Court shall provide counsel for thc Defendant and the 
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State with· copies of documents the Court deems responsive to Defendant's motion. Upon 

completion of the Court's in camera inspection, the Court will deliver the files and documents 

reviewed to the County Attorney, who shall return the files and documents to the appropriate law 

enforcement agency. 

8. Defendant's motion to preclude Dr. Vlahos from testifYing is GRANTED IN PART 

as follows: Dr. Vlahos is precluded from providing any opinions that Defendant's conduct falls 

under § 45-8-2ll(c)(iii), MCA or from specifically stating that Defendant's conduct constitutes 

animal cruelty. The remainder of Defendant's motion is DENIED. 

9. Defendant's motion to preclude the State from presenting evidence of Defendant's 

prior bad acts io the State's case in chief is GRANTED. The Court RESERVES ruling on the 

admissibility of rebuttal and impeachment evidence until the time of trial. 

10. Defendant's motion to preclude witnesses from providiog opinions that constitute 

legal conclusions or apply the law to the facts is GRANTED. This order applies to all witness for 

the State and Defendant. 

11. Defendant's motion to preclude Jay witnesses from providing opinions as to whether 

Tommy or the calf required veterinary care or other appropriate medical treatment is GRANTED. 

This order applies to all lay witnesses for the State and Defendant. 

12. Defendant's motion to preclude Nick Ames from offering testimony regarding the 

Henneke scale is GRANTED. 

13. Defendant's motion to preclude Nick Ames from offering testimony regarding his 

observations of the calf is DENIED. 
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14. Detendant' s motion to preclude the State from vouclring or offering personal opinions 

or improper comment on witness credibility is GRANTED. 

15. Defendant's motion to preclude the State from referring to Defendant or witnesses 

favorable to the Defendant as liar is GRANTED. 

16. Defendant's motion to preclude the State from making improper comment on 

evidence not of record is GRANTED. 

17. Defendant's motion to preclude the State from offering personal opinions of the guilt 

or illllocence of the Defendant is GRANTED. 

18. Defendant's motion to preclude the State from asking the jury to place themselves in 

the place of Tommy or the calfis GRANTED. 

19. Defendant's motion to preclude the State from commenting on Defendant's post-

charge silence or decision not to testify is GRANTED. 

20. Defendant's motion to preclude the State from commenting on Defendant's decision 

not to call witnesses is GRANTED. 

21. Defendant's motion to preclude the State from making improper appeals to emotions, 

passions, and prejudices of the jury is DENIED. The Court will hear objections and make rulings on 

any such statements at the time of trial. However, counsel is reminded that the jury will be instructed 

that it shall perform its duties uninfluenced by passion or prejudice. 

22. Defendant's motion to preclude improper comments on defense(s) to charges is 

DENIED. The Court will hear objections and make rulings on any such statements at the time of 

trial. 
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23. Defendant's motion to preclude the State from making improper comments about 

defense counsel is GRANTED. All counsel shall be prohibited from making personal, disparaging 

remarks about opposing counsel. 

24. Defendant's motion to preclude the State from specifically arguing that it is the duty 

of the jury to "search for the truth" is GRANTED. To the extent Defendant's motion seeks to 

preclude the State from using any substantially similar statement, the motion is DENIED. The Court 

will hear objections and make rulings on any such statements at the time oftrial. 

25. Defendant's motion to preclude the State from making any reference that there was a 

finding of probable cause in this case is GRANTED. 

26. Defendant's motion to preclude the State from referring to Tommy or the calf as 

victims is GRANTED. 

27. Defendant's motion to allow liberal individual voir dire is DENIED. 

28. Defendant's motion to sequester witnesses pursuant to Rule 6 I 5, Mont. R. Evid. is 

GRANTED. 

29. Defendant's motion to allow him to file briefs after the deadline is GRANTED. 

However, this Order does not preclude the State from making timeliness objections or the Court 

from denying any given motion on the basis of timeliness. 

Dated March U 2016. 

District Judge 

/ 
c: IErin Murphy I J9se Bushnell, Deputy County Attorneys 

/AJ Avignone/Lisa A. Banick, Attorneys for Defendant 
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