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VIA NEW JERSEY LA WYERS SERVICE 
Honorable Peter A. Buchsbaum, J.S.C. 
Hunterdon County Justice Center 
65 Park A venue 
Flemington, NJ 08822 

RE: Carolyne Morgan v. Cesar Parra, et al. 
Docket Number: L-235-11 
Our File Number: 0053876 

Dear Judge Buchsbaum: 

This office represents the plaintiff, Carolyne Morgan, with regard to the above-referenced 

matter. Kindly accept this letter brief in lieu of a more formal submission in support of 

Plaintiff's Motion to Vacate Dismissal and file her First Amended Complaint. 

If the Court recalls, this case involves a dispute between two co-owners regarding the 

acquisition and sale of two horses, "Ecu 8" and "Florence 115." The Contract between Plaintiff 

and Defendants contained a mediation provision. As a result, the Court dismissed this matter 

without prejudice to give the parties an opportunity to mediate as per the contract. The Court 

held: 

[T]he Court fmds it unnecessary to decide the issue of arbitration at this juncture. 
The language is crystal clear that at least mediation should precede court action. 
Moreover, limiting the reach of the clause -- for the moment at least -- to 
mediation avoids the policy concerns raised by a waiver of right to a trial by 
jury on a CF A claim. 

Since that time, Defendants have failed to participate in Mediation, failed to provide 

documentation regarding Florence, and failed to have any contact with Plaintiff since January 11, 
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2012. Plaintiff, upon information and belief, suspects that Defendants have sold Florence for 

approximately 200,000€. Significantly, the Contract between the parties mandates that the first 

250,000€ of the proceeds of the sale of Florence be paid to Plaintiff. (See Exhibit I Attached to 

Plaintiffs First Amended Complaint). To date, Plaintiff has received nothing from Defendants. 

Defendants have used the time-period to mediate as a delay tactic so they could sell Florence 

"out from under" Plaintiff. As such, the Court should grant the instant application and vacate 

dismissal because the "the parties [were] unable to reach agreement though mediation." 

It is expected that Defendants will once again try to convince this Court that it does not 

have jurisdiction because the Contract at issue also contains an Arbitration clause. This is 

unpersuasive because as the Court has already recognized that the subject arbitration clause 

specifically anticipates that the parties may "resort[] to Court" after mediation, contrary to the 

subsequent "binding arbitration" mandate contained therein. The Court reasoned, 

Plaintiff, while spending a good deal of time repeating all her initial 
arguments, does aver that the agreement is ambiguous as to a statutory 
CF A claim because it at first aqpears to give a right to litigate, qost 
mediation, and then take it way. Brief at 4-5. This argument has 
appeal. It appears to render all the language far more faithfully than 
construing the reference to court action to mean simply enforcement 
of an arbitration award. The Sandvik Court required that the exclusion of court 
jurisdiction be clear, even if broadly phrased. In this case, there is a giving 
and a taking away of the right to court action. (Emphasis added). 

The clause therefore is inherently ambiguous because it leads the reader to believe that if 

mediation is unsuccessful, he may resort to court action and/or arbitration. Due to the clause's 

irreconcilable ambiguity, as well as its lack of specificity, it cannot bar Plaintiffs access to the 

courts. Moreover, it is likewise suspected that Defendants will use any time-period for 

Arbitration as a delay tactic once again, further prejudicing Plaintiffs ability to collect the 

proceeds of Florence's sale. It is respectfully requested that this Court vacate dismissal, grant 
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Plaintiff leave to file her Amended Complaint and retain jurisdiction over this matter in the 

interest of justice and to avoid any further ex parte actions on behalf of Defendants. 

I. The Court Should Vacate Dismissal and Permit the Filing of Plaintiff's First 
Amended Complaint Because the Parties Were Unable to Reach an 
Agreement Through Mediation 

It cannot be disputed that Mediation was unsuccessful. This Court has ruled: 

For the reasons discussed above, defendants' Motion to Dismiss is 
GRANTED provided that such grant will be without prejudice and the case 
may be re-filed in the event the parties are unable to reach agreement though 
mediation. 

It is not only clear that there was no agreement at Mediation, but Defendants failed to 

even participate in a reasonable scheduling exercise. Then, Defendants, as continued proof of 

their clandestine dealings are believed to have sold the horse and kept the money, despite a clear 

contractual obligation to give that money to Plaintiff. 

Here, the right tore-file this matter absent a settlement at Mediation is self-executing by 

Court Order. According to the Rules of Court, amendments to pleadings are to be liberally 

granted. Thus, this Court should vacate dismissal, permit Plaintiff to file the attached Amended 

Complaint and retain jurisdiction over this matter. 

II. This Court has Jurisdiction Over this Matter Because the Subject 
Arbitration Clause is Unenforceable as it is Not Clear and Unambiguous 

In deciding whether the arbitration clause here is enforceable, the Court must 

determine the "agreement's validity by considering the intentions of the parties as reflected in the 

four corners of the written instrument." Leodori v. CIGNA Corp., 175 N.J. 293 (2003). "In 

interpreting a contract, [i]t is not the real intent but the intent expressed or apparent in the writing 

of that controls." Leodori, 175 N.J. at 299 quoting Garfinkel v. Morristown Obstetrics and 

Gynecology Associates, 168, N.J. 124 (2001). Finally, "[w]here an ambiguity exists in the 
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contract allowing at least two (2) reasonable alternative interpretations, the writing is strictly 

construed against the drafter." Driscoll Const. Co., Inc. v. State Dept ofTransQortation, 371 N.J. 

Super. 304,318 (App. Div. 2004) citinglnre. Estate ofMiller, 90 N.J. 210,221 (1982). 

Comparing the language of the instant arbitration clause to similar clauses, it is apparent 

that the clause here is not enforceable because it did not clearly and ambiguously waive 

plaintiff's rights to court action. The clause here in relevant part states, 

in the event of any dispute or disagreement relating in any manner whatsoever to 
this AGREEMENT, the parties agree and consent to engage in mediation in a good 
faith effort to resolve the dispute amicably before either party resorts to court 
action .. . In the event that the parties are unable to successfully resolve said dispute 
through said mediation, then, in that event, the parties agree to submit the dispute 
to binding arbitration ... (emphasis added). 

Thus, the drafter of this clause, Defendant, has limited this clause only to disputes 

relating to the Agreement and has specifically recognized that after mediation the parties may 

file a court action. The clause's drafter then eliminates the reader's availability to file a court 

action by next limiting the jurisdiction of disputes to binding arbitration. The clause is inherently 

conflicting. 

Based solely upon its language, the clause as written is not enforceable because it does 

not clearly and unambiguously tell the reader that he has no access to the courts to resolve 

disputes arising under the agreement. The Court cannot rewrite a better contract for Defendant 

than Defendant wrote. The only way this inherently conflicting language can be reconciled is to 

allow Plaintiff to chose her jurisdiction after an unsuccessful mediation. Plaintiff chooses to 

"resort[) to court action" and file the instant Amended Complaint as allowed by the only just 

interpretation of this Contract. 
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III. The Arbitration Clause Fails to Unambiguously Waive Statutory Rights 

"[A] party's waiver of statutory rights must be clearly and unmistakably established, and 

contractual language alleged to constitute a waiver will not be read expansively." Garfinkel, 168 

N.J. at 132. See also Rockel v. Cherry Hill Dodge, 368 N.J. Super. 577, 586-587 (App. Div. 

2004) (arbitration clause did not apply to CFA claims because it did not contain a clear waiver of 

statutory rights). Thus, even if the Court could somehow resolve this conflicting language, the 

clause nevertheless fails to clearly and unambiguously inform the reader that she has given up 

the right to bring a lawsuit for statutory claims. Indeed, the clause specifically refers to filing a 

"court action" in the event mediation in unsuccessful. 

A quick look at the clauses at issue in similar cases demonstrates that the clause here is 

more akin to those found by our courts to be unclear and unenforceable, than those enforced by 

our courts: 

• In Grasser v. United Healthcare Com., 343 N.J. Super. 241 , (2001), the arbitration 

clause stated: "I agree to submit all employment related disputes based on a legal 

claim to arbitration under UHC's policy." Id. at 244. 

• In Quigley v. KPMG Peat Marwick, LLP, 330 N.J. Super. 252 (2000), the 

arbitration clause stated: "any claim or controversy between the parties arising out 

of or relating to this agreement or breach thereof, or in any way related to the 

terms and conditions of the employment of manager by [defendant], shall be 

settled by arbitration under the laws of the state in which the manager's office is 

located." Id. 
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• . In Garfinkel, supra, the relevant part of the arbitration clause read "any 

controversy or claim arising out of, or relating to, this agreement or the breach 

thereof, shall be settled by arbitration in Morristown, New Jersey ... " 

• In Maldanis v. B.G. J;>ools, Inc., 2007 WL 3355114, at* 2 (App. Div. 2007) 

(Exhibit J) our Appellate Division, relying upon Garfinkel, supra and Gras v. 

Associates First Capital Corp, 364 N.J. Super. 42 (2001), found the language of 

the arbitration clause there insufficient to subject Plaintiffs Consumer Fraud Act 

claim to arbitration because it did not explicitly mention the waiver of statutory 

claims. 

In all of these cases, the plaintiffs therein sought to avoid the arbitration of their statutory 

claims. In each instance, the court found the arbitration clause unenforceable due to its 

ambiguity and failure to specifically bar statutory claims. 

Contrary to those cases, in Leodori, Martindale v. Sandvik, Inc., 173, N.J. 76 (2002), and 

Gras, supra, the Court found these arbitration clauses specific enough to bar statutory actions, 

including a Consumer Fraud claim. The Leodori arbitration clause was very specific and 

informed the reader that any and all statutory claims, federal or state, were subject to arbitration. 

Id. Likewise, in Martindale, the arbitration clause twice advised the reader that she was 

waiving her right to a jury trial and further informed the reader that there would be no access to 

the court for any dispute. Finally, in Gras, supra, the arbitration clause explicitly informed the 

reader: 

READ THIS ARBITRATION AGREEMENT CAREFULLY. IT LIMITS 
CERTAIN OF YOUR RIGHTS, INCLUDING YORU RIGHT TO MAINTAIN 
A COURT ACTION. 

* * * 
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This agreement applies to all claims and disputes between [plaintiffs] and 
[associates]. This includes, without limitation, all claims and disputes arising out 
of, in connection with, or relating to: 

* * * 

• Any claim or dispute based on a federal or state statute. 

Id. at 46. 

Accordingly, the Gras court ruled: 

Most recently in Grasser, supra, 343 N.J. Super. at 250, we applied the specificity 
of waiver rule mandated by Alamo, Quigley and Garfinkel, and concluded that the 
language of the arbitration agreement was as nonspecific as the language in these 
three cases. In Grasser, the arbitration provision did not mention arbitration of 
LAD claims or arbitration under comparable federal anti-discrimination laws. 
Ibid. Additionally, the waiver did not "provide that the employee agree[ d] to 
arbitrate all statutory claims arising out of the employment relationship or its 
termination." Id. at 251, 778 (quoting Garfinkel), supra. 168 N.J. at 135). 

The holdings in these causes provide ample authority for our conclusion. The 
arbitration agreements signed by plaintiffs here are specific enough to inform 
plaintiffs that they were waiving their statutory rights to litigation in a court. 
First, the agreements in question state at the top of the page in uppercase letters: 

READ THIS ARBITRATION AGREEMENT CAREFULLY. IT LIMITS 
CERTAIN OF YOUR RIGHTS, INCLUDING YORU RIGHT TO MAINTAIN 
A COURT ACTION. 

Additionally, this same caution is repeated at the end of the agreement, 
immediately before the signatures of both plaintiffs. The agreement is explicit 
about which disputes are covered. Most relevant, the agreement addresses 
disputes based on a federal or state statute, as well as "insurance purchased in 
connection" with these loans, and specifically waives any right to proceed as a 
class against defendants. 

While this agreement does not name each state and federal statute the agreement 
covers, it does employ "language reflecting that the [plaintiff], in fact, knows that 
other opinions such as .. . judicial remedies exist. .. " Alamo, supra, 306 N.J. 
Super. at 394. 
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One cannot reconcile the wording of the arbitration clause here because it first compels 

mediation, then recognizes access to the courts and finally, denies access to the courts by 

recognizing only binding arbitration as its form of dispute resolution. Even if the wording of this 

arbitration clause could somehow be reconciled, it still would not be specific enough to inform 

the reader that she was in fact waiving her right to bring a statutory consumer fraud claim. 

Moreover, the plaintiffs in Garfinkel, Quigley and Grasser were permitted to bring their 

employment discrimination claims in court rather than in arbitration despite the fact that their 

claims arose out of their employment relationship with the respective defendants . In Quigley, 

the court found that: 

The phrase "arising out of D this agreement," coupled with the phrase "terms and 
conditions of employment" suggested that the parties intended "that a question 
concerning the meaning of the agreement language, or a dispute concerning the 
enforcement of a term or condition of employment was of the type of claim 
subject to arbitration." 

Garfinkel, 168 N.J. at 133 citing Quigley, 330 N.J. Super. at 273. 

The language at issue here is almost identical to the language of the ambiguous 

arbitration agreements in Garfinkel, Quigley and Grasser. Here, disputes or disagreements 

relating in any manner whatsoever to the agreement are to be first mediated, then either taken to 

court or arbitrated. As in Garfinkel, Quigley and Grasser, a consumer fraud claim, like an LAD 

claim, is not one that involves "question[s] concerning the meaning of the agreement language, 

or[] dispute[s] concerning the enforcement of a term or condition of employment." Just like an 

employment discrimination claim may involve or arise out of one's employment contract, so too 

will a consumer fraud claim involve or arise out of a bill of sale. It is the unlawful nature of the 

conduct and the additional statutory protection against such illegal acts that take the statutory 

claim outside a dispute about employment or contract terms and hence outside of the arbitration 
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clause unless explicitly encompassed therein. The Consumer Fraud claim herein does not arise 

out of the Agreements but rather avers a wrong that exists independently of the Agreements' 

particular terms. The Consumer Fraud claim does not assert deficient performance nor a breach 

of any terms of the Agreements. Rather, it asserts Defendants' use of deceptive practices 

irrespective of the Agreements' specific, substantive terms. It is for this reason that our Courts 

have consistently held, "[i]f defendant wanted to enter into an agreement to bind plaintiff to 

arbitration under all circumstances, it should have written an inclusive arbitration clause." 

Quigley, at 273. 

Thus, for the foregoing reasons, it is respectfully requested that the Court grant Plaintiff's 

Motion to Vacate Default and Amend her pleading. It is further requested that the Court retain 

jurisdiction over this matter because the arbitration clause at issue can only reasonably be 

interpreted to allow Plaintiff to chose this Court as her jurisdiction instead of arbitration. 

Thank you for consideration in this matter. 

APS/mf 
cc: Samuel Feldman, Esq. (Via Facsimil 
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