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Plaintiffs hereby file this Sur-Reply Brief in Further Opposition to Defendant's Motion 

for Summary Judgment to refute a new argument and mischaracterizations found in the 

Summary Judgment Reply Brief ("Reply Br.") filed by Defendant American Quarter Horse 

Association ("AQHA") and would respectfully show the Court as follows: 

I. AQHA'S NEW ARGUMENT ON REPLY AGAINST THE CONSPIRACY CLAIM 

AQHA asserts a new argument in its reply brief - that Plaintiffs' conspiracy claim must 

be dismissed because Plaintiffs supposedly allege that the AQHA itself did not participate in the 

conspiracy. Reply Br. at 4. The Court should reject this argument as procedurally improperl and 

as wrong on the facts and the law. 

Plaintiffs have proof that Frank Merrill, Butch Wise, and other powerful members of the 

AQHA Stud Book and Registration Committee ("SBRC") compete in the elite registered quarter 

horse market. Plaintiffs' Brief in Opposition to Defendant's Motion for Summary Judgment 

("Response") at 2-7, 9, 12-13, n. 62, n. 65. Plaintiffs have proof that those influential 

competitors squelched fair and open debate on the science of cloning, dominated sham 

committee meetings, and orchestrated an agreement among all other members of the SBRC to 

exclude clones and their offspring from the AQHA registry. E.g., id. at 3-7, n. 18, n. 84. Frank 

Merrill freely admitted the existence of this agreement in his deposition. !d. at 3. Plaintiffs have 

proof that the SBRC members were motivated to exclude clones and their offspring, not by an 

innocent concern for the integrity of the breed, but by a desire to protect their own economic 

interests. E.g., id. at 4-8, n. 26-30, n. 41, n. 67, n. 81, n. 83. Plaintiffs have proof that the AQHA 

participated in the conspiracy through its board of directors either by consciously allowing the 

I See, e.g., United States v. Rodriguez, 602 F.3d 346, 360 (5th Cir. 2010) (declining to consider argument raised 
for first time in reply brief); Gillaspy v. Dallas Independent School Dist., 278 Fed. Appx. 307, 315 (5th Cir. 
2008) (reversing summary judgment granted based on arguments raised for fITst time in defendant's reply 
brief); Lockett v. E.P.A., 319 F.3d 678, 684 n.16 (5th Cir. 2003) (viewing as waived an issue raised for the fITst 
time in appellants' reply brief), 
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agreement among SBRC members to stand without a board vote, id. at 3-4, 6, or by affirmatively 

voting to go along with the SBRC's agreement. AQHA MSJ Brief at 17; Defendant's Appendix 

at APP000021-24. Even an elite horse market competitor like Frank Merrill cannot exclude 

clones from the AQHA registry all by himself. He needs AQHA's assistance and participation to 

accomplish his goals. 

In light of Plaintiffs' factual allegations and all of this proof, it is simply false to say that 

Plaintiffs do not allege AQHA participated in the conspiracy. The conspiracy may have started 

with certain SBRC members, and those members may have been motivated by their selfish 

economic interests, but that does not absolve AQHA of its own participation in the conspiracy by 

implementing the admitted agreement among SBRC members to exclude clones and their 

offspring from the AQHA registry. Because conspirators are jointly and severally liable for their 

co-conspirators' conduct, Plaintiffs are not required to sue every member of a conspiracy. See, 

e.g. Dussouy v. Gulf Coast Inv. Corp., 660 F.2d 594, 600 n.4 (5th Cir. 1981) (plaintiff need only 

sue anyone member alleged to be part of the conspiracy). 

Jessup is entirely different from this case because, unlike in Jessup, here there is evidence 

of the AQHA's participation in the conspiracy, conflicting evidence and thus a jury question as 

to where AQHA's economic interests lie (registering more horses or trying to keep members 

from leaving), and a total lack of any proof from AQHA that excluding horses born through a 

certain breeding process is necessary to preserve competitive events. Jessup v. Am. Kennel Club, 

Inc., 61 F.Supp.2d 5 (S.D.N.Y. 1999). 

It is worth noting that the AQHA has filed two summary judgment briefs, but it still has 

not mentioned Floyd, the one case most applicable to Plaintiffs' conspiracy claim. Plaintiffs' 

Appendix at 190-94 (Letter ruling, Cause No. 87,589-C, Floyd v. Am. Quarter Horse Ass'n). In 
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that case, the Texas court granted summary judgment in plaintiffs' favor and held as a matter of 

law that the AQHA violated section 15.05(a) of the Texas Antitrust Act (the state's analog to 

Section 1 of the Sherman Act) by excluding Quarter Horses simply because the horses were born 

through an advanced breeding technique. Id. at 193-94. Just like in Floyd, the AQHA has again 

violated the antitrust laws by conspiring to exclude Quarter Horses born through an advanced 

breeding technique, this time cloning rather than embryo transfer as in Floyd. 

II. AQHA IGNORES EVIDENCE REFUTING THE SINGLE ENTITY DEFENSE 

AQHA again ignores all of the evidence showing that there is a jury question as to 

whether the SBRe members and AQHA were acting together as a single entity. AQHA admits 

the single entity defense does not apply "when employees of a corporation have an independent 

personal stake and stand to benefit from conspiring with the corporation to restrain trade." Reply 

Br. at 8. AQHA says the relevant question is whether the conspirators' actions were "for their 

own benefit rather than the benefit of the cooperative as a whole." Id. Plaintiffs agree, and 

Plaintiffs have proof that creates a jury question as to whether the SBRe conspirators were 

acting in their own economic interests and contrary to AQHA's interests. Response at 5-8, 11-

17. AQHA even argued in its opening brief that the SBRe conspirators acted against AQHA' s 

economic interests when they excluded clones because that exclusion: deprived AQHA of 

additional income from new horse registrations, AQHA MSJ Br. at 11, 13; encouraged horse 

owners to desert the AQHA and compete in shows sponsored by other horse associations, id. at 

21; and encouraged other breed registries to enter the market and register horses outside the 

AQHA, id. at 20. There is also proof in the record that AQHA may have been motivated to join 

in the SBRe members' conspiracy to keep members from leaving the association. Response at 

5, 12, n. 25-29, n. 64. With all of this evidence (and AQHA's own admissions) showing that the 
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SBRC conspirators acted in their own self-interests but contrary to AQHA's interests, there is no 

basis for AQHA to continue arguing that it is entitled to judgment as a matter of law on the 

single entity defense. 

In Jack Russell Terrier, the local affiliates were totally controlled by the national entity 

(which is not true of the relationship between AQHA and the SBRC conspirators), and there was 

no proof that the local affiliates were acting in the economic interests of certain members but 

against the interests of the national organization (which is not true in this case, where there is 

ample proof of the SBRC conspirators acting in their own interests). Jack Russell Terrier 

Network ofN. Cal. v. Am. Kennel Club, Inc., 407 F.3d 1027, 1034-35 (9th Cir. 2005). Similarly, 

in Hatley, there was no proof (like there is in this case) that the members were acting in their 

own selfish interests and against the AQHA's. Hatley v. Am. Quarter Horse Ass'n, 552 F.2d 

646, 654 (5th Cir. 1977). Therefore, this case presents a jury issue as to the exact kind of claim 

recognized by the United States Supreme Court in American Needle: a conspiracy carried out 

through a single organization containing the plaintiffs competitors. Am. Needle, Inc. v. Nat 'I 

Football League, 130 S.Ct. 2201,2209-13 (2010); see also Welch v. Am. Psychoanalytic Ass'n, 

No. 85 Civ. 1651, 1986 U.S. Dist. LEXIS 27182, at *17-20 (S.D.N.Y. April 4, 1986) (summary 

judgment inappropriate on section 1 and 2 claims where there was at least a "hint of commercial 

motive" behind trade association's actions). AQHA is free to argue to the jury that the SBRC 

members were innocently trying to protect the integrity of the breed, but AQHA cannot validly 

ask this Court to ignore all of the evidence to the contrary. 

III. AQHA CITES THE WRONG TEST FOR EXCLUSIONARY CONDUCT 

AQHA's beliefthat its conduct does not give rise to a Section 2 claim only highlights its 

misunderstanding of Section 2 jurisprudence. The Supreme Court has long defined monopoly 
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power as "the power to control prices or exclude competition." United States v. E.1. Du Pont de 

Nemours & Co., 351 U.S. 377, 391 (1956); Am. Tobacco Co. v. United States, 328 U.S. 781, 789 

(1946); Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 481 (1992). Monopoly 

power for Section 2 is shown if a competitor is actually excluded from the market in question. 

See Full Draw Prods. v. Easton Sports, Inc., 182 F.3d 745, 756-57 (10th Cir. 1999) (the 

allegation of actual exclusion of a competitor satisfies monopoly power element of a Section 2 

claim against trade association). An analogous Section 2 case against a pilots' association found 

that acts that substantially contributed to monopoly power were those that "unreasonably restrict 

competition." Spence v. SE Alaska Pilots' Ass'n, 789 F. Supp. 1014,1026-27 (D. Alaska 1992). 

Spence denied a defense motion for summary judgment despite arguments that defendants' 

market share was "rapidly declining" and that another pilots' group had emerged, neither of 

which is true as to AQHA, holding that "the recent 'competition' in the marine pilot market does 

not prove nor disprove the willful acquisition or maintenance by defendants." Id. at 1027. The 

court found compelling plaintiffs evidence that "other pilots had great difficulty breaking into 

the market without membership" in the association. Id. 

AQHA does not deny that it is the only breed registry for Quarter Horses. AQHA does 

not deny that Plaintiffs and their horses have been excluded from the elite Quarter Horse market. 

Plaintiffs have proof that the AQHA is so powerful that it was able to destroy, literally overnight, 

the only competing registry that temporarily tried to compete in the market. Response at 22. 

Unregistered Quarter Horses cannot compete in racing events and are virtually worthless in 

breeding, id. at 7, 23, and there is no economically viable way to compete in reining or cutting 

events as AQHA proposes, Reply Br. at 12-13, without AQHA registration papers, meaning that 

there is no alternative to being registered with the AQHA. Response at 7, 23. Because the 
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existence of monopoly power is undisputed, the question for the jury is whether AQHA abused 

that monopoly power through exclusionary conduct or, in the words of the Spence court, 

unreasonably restricted competition. By definition, totally excluding potential competitors from 

the only viable market is exclusionary conduct that prevents competition on the merits, and 

Plaintiffs have offered more than enough proof of abuse of the rule-making process (competitor 

involvement in the rule-making, no debate, sham meetings, SBRC members voting on a rule-

change proposal without reading it, a smoke-screen task force, and no possible argument that 

Rule 227(a) is necessary to preserve competitive events) to create a fact issue as to whether the 

AQHA unreasonably restricted competition. Z-Tel Commc 'ns, Inc. v. SBC Commc 'ns, Inc., 331 

F.Supp.2d 513 , 522 (E.D. Tex. 2004) ("In a Sherman Act § 2 case, only a thorough analysis of 

each fact situation will reveal whether the monopolist's conduct is unreasonably anti-competitive 

and thus unlawful."). 

IV. CONCLUSION 

Defendant's Reply advances a number of baseless characterizations of fact or law, as well 

as an entirely new argument, which Plaintiffs are reluctantly compelled to address through this 

sur-reply brief. For the reasons set out above, Plaintiffs respectfully request that the Court 

disregard these mischaracterizations and the new argument in its consideration of Defendant's 

Motion for Summary Judgment and deny the motion. 
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This is to certify that a true and correct copy of the foregoing has been served via the 
Court's ECF Noticing System on May 8, 2013 on the following counsel of record: 
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Mike H. Loftin 
Autum L. White 
Underwood Law Firm, P.c. 
P. O. Box 90158 
Amarillo, Texas 79105-9158 

/s/ Brian E. Robison 
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